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CONSTRUCTION 

 
OF 

 
OPEN BOOTH ORDINANCES 

 
 
 

I. INTRODUCTION 
 
 In utilizing this study to prepare an Open Booth Ordinance or Statute, 
counsel should first consult the Table of Contents, review Parts I through VII 
paying particular attention to case law determinations in his or her state or Federal 
Circuit, examine Appendices and samples of ordinances in other locales and, after 
consulting the Check List, proceed to draw up the legislation. 
 
 The existence in various “adult” bookstores of a back room with contiguous 
booths for the viewing through a glass of a female in a sexually explicit performance 
or for the use of coin operated peep-show video machines showing explicit sexual 
activities caused various communities throughout the United States to recognize that 
such activity led to masturbation and unsanitary booths that were a factor in the 
actual or potential spread of infectious sexual diseases.  This possibility was 
exponentially increased by the existence of so called “glory holes” between booths 
for the purpose of having anonymous sex activity with the patron of the adjoining 
booth.  Various communities were understandably concerned with the actual or 
potential spread of AIDS from such activities not only to patrons, but also to the 
general population.  Such concern led municipalities to create so called “open 
booth” ordinances to enable the police to observe illegal “public” sexual activity and 
to enforce the laws against the same.  It is no exaggeration to state that, where 
properly drawn as content-neutral legislation, such laws have almost uniformly 
been upheld. 
 
 The content-neutral “speech –conduct” approach is warranted, as indicated 
below, because the peep show, be it live, or mechanized, may be a species of First 
Amendment activity while the sexual activity involved is purely conduct.  Content-
neutral time, place or manner restrictions may also be applied to normally 
protected videos. 
 
 After a brief introduction to ordinances that may be justified as content-
neutral under the O’Brien, Clark, Renton or Ward rule, we shall delineate the open 
booth cases and their holdings on a state-by-state approach including those that 
reach the federal court system. 
 
 It should first be noted that, since an element of “freedom of speech” is 
involved in a live performance or video, any ordinance constructed would ordinarily 
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be tested under the rule of strict scrutiny and compelling state interest usually 
applicable to inroads on the First Amendment.  Strict scrutiny and compelling state 
interest can be avoided in this area of the law if the ordinance meets the 
requirements for content-neutral restrictions on “symbolic speech-conduct” or 
content-neutral “time, place or manner” laws. 
 

II. CREATION OF A CONTENT-NEUTRAL SYMBOLIC SPEECH 
OR A TIME, PLACE OR MANNER, CONTENT-NEUTRAL 

SEXUALLY OREINTED BUSINESS ORDINANCE 
 

The O’Brien Rule  
 
 We start with United States v. O’Brien, 391 U.S. 367 (1968) where, as a 
symbolic protest, a demonstrator burned his draft registration certificate.  This was 
a political act involving “symbolic” speech.  Destruction of a draft certificate was 
made a federal crime in 1965. 
 
 The United States Supreme Court created a new test for legislation that 
criminalized conduct involving a “symbolic” speech element.  This became known as 
the O’Brien Rule.  That Court said: 
 

“[W]hen ‘speech’ and ‘non-speech’ elements are combined in the same 
course of conduct, a sufficiently important governmental interest in 
regulating the nonspeech element can justify incidental limitations on First 
Amendment freedoms.” 

 
 The Court then gives us the O’Brien Test for such a regulation saying: 
  “[W]e think it clear that a government regulation is sufficiently 
justified,” 
 

(1) “[I]f it is within the constitutional power of the government;” 
(2) “[I]f it furthers an important or substantial governmental 

interest;” 
(3) “[I]f the governmental interest is unrelated to the suppression of 

free expression;” 
(4) “[A]nd if the incidental restriction on alleged First Amendment 

freedoms is no greater than is essential to the furtherance of that 
interest.” 

 
The Clark, Renton and Ward Tests 
 

The O’Brien Test is a “symbolic speech” rule and differs from a “time, place, 
or manner” regulation of protected speech,” “only in the exact words of the test.”  
Time, place or manner regulations are valid if: 
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(1) “[T]hey are justified without reference to the content of the 
regulated  speech,” 

(2) “[T]hey are narrowly tailored to serve a significant governmental 
interest” and 

(3) “They leave open ample alternative channels for communication 
of the information” (Clark v. Community for Creative Non-
Violence, 468 U.S. 288 (1984). 

 
The Clark Court then quotes the O’Brien Test on the regulation of 

“Symbolic Speech” (noted above) and says: 
 

“The standard of . . . O’Brien . . . is little, if any different from the 
standard applied to time, place or manner restrictions.”  

 
 At all events, Clark says that "[e]xpression, whether oral or written or 
symbolized by conduct, is subject to reasonable time, place, or manner regulations." 
 
 A species of time, place or manner regulation that, on its face, appears to be 
content-based such as classifying motion picture theaters by the nature of the films 
they show (Cf. Renton v. Playtime Theaters, Inc., 475 U.S. 41 (1986) can still avoid 
the scrutiny applied to content-based enactments and usual invalidity if it is a 
“content-neutral” enactment. 
 
 In Renton, the U.S. Supreme Court approved, as content neutral, a time, 
place or manner regulation where the “predominate concerns” of the City Council, 
or their predominate interests, were with the secondary effects of adult theaters and 
not with the content of the films and said: 
 

“[T]he Renton ordinance is completely consistent with our definition of 
‘content neutral’ speech regulations as those that ‘are justified without 
reference to the content of the regulated speech.’” 

 
 The Renton Court goes on to say: 
 

“[I]n American Mini Theaters, a majority of this Court decided that, at least 
with respect to businesses that purvey sexually explicit materials, zoning 
ordinances designed to combat the undesirable secondary effects of such 
businesses are to be reviewed under the standards applicable to ‘content-
neutral’ time, place and manner regulations”. (footnote omitted). 
 

 The actual three part Clark test was bifurcated in Renton but may be found 
there.    The Court begins by stating: 

“[S]o-called ‘content-neutral’ time, place and manner regulations are 
acceptable so long as they are designed to serve a substantial governmental 
interest and do not unreasonably limit alternative avenues of 
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communication.”  See Clark v. Community for Creative Non-Violence, 468 
U.S. 288 (1984). 

 
 The Court had previously indicated that such ordinances must be justified 
without reference to the content of the regulated speech thus supplying the first 
prong found in Clark, supra. 
 
 A later case reiterated the content-neutral time, place and manner 
requirements in a slightly altered fashion when the U.S. Supreme Court said: 
 

“[T]he government may impose reasonable restrictions on the time, place, or 
manner of protected speech, provided the restrictions are ‘justified without 
reference to the content of the regulated speech, that they are narrowly 
tailored to serve a significant governmental interest, and that they leave open 
ample alternative channels for communication of the information.” Ward v. 
Rock Against Racism, 491 U.S. 781 (1989). 

 
 In Ward, the U.S. Supreme Court took the occasion to clarify the phrase 
“narrowly tailored” and said: 
 

“[W]e reaffirm today that any regulation of the time, place, or 
manner of protected speech must be narrowly tailored to serve the 
government’s legitimate content-neutral interests but that it need not 
be the least restrictive or least intrusive means of doing so. . . . ‘so long 
as the . . . regulation promotes a substantial governmental interest 
that would be achieved less effectively absent the regulation.’ . . . this 
[] does not mean that a . . . regulation may burden substantially more 
speech than necessary to further the government’s legitimate 
interests.” (footnote omitted). 

 
Content Neutrality And Level Of Scrutiny 
 
 Now it may be seen that a content-neutral sexually oriented businesses 
ordinance need not, as a content-based ordinance must, serve a compelling 
governmental interest and be the least restrictive means of doing so.  In addition, 
such ordinances avoid strict scrutiny and may be judged on an intermediate or 
more deferential standard of review.  In Ben Rich Trading, Inc. v. City of Vineland, 
126 F.3d 155 (3d. Cir. 1997), the Third Circuit said: 
 

“Any regulation of [] sexually oriented speech that is aimed primarily at 
suppressing the content of the speech is subject to strict scrutiny . . . and, 
unless justified by a compelling government interest, is presumptively 
unconstitutional.   However, if a regulation’s primary purpose is to 
ameliorate the socially adverse secondary effects of speech-related activity, 
the regulation is deemed content-neutral, and is accordingly measured by 
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intermediate scrutiny . . . .” (citation omitted). See Turner Broadcastings 
Systems, Inc. v. F.C.C., 512 U.S. 622, 642 (1994). 

 
 The Third Circuit, however, also said: 
 

“The City must still have presented evidence of ‘incidental adverse social 
effects that provides the important governmental interest’. . . and must be 
able to ‘articulate and support its argument with a reasoned and substantial 
basis demonstrating the link between the regulation and the asserted 
governmental interest.’” (quoting Phillips v. Borough of Keyport, 107 F.3d 
164 (3d Cir. 1997), cert. denied, 522 U.S. 932 (1997)). 

 
 It should be noted that here the Third Circuit tells us the reason why such 
“evidence” is required (while it is not required in enactments that do not make 
inroads on the First Amendment provided such laws have a rational nexus to the 
evil involved).  It stems from the necessity to show that the governmental interest in 
content-neutral enactments is either “substantial” (Renton) “important or 
substantial” (O’Brien) or “significant” (Ward). 
  

This justification is usually presented to the City Council or Planning Board 
by means of affidavits, testimony at the hearing, local studies of adverse effects, 
studies or “findings” in other locales (Cf. Renton) prior to taking legislative action 
(Cf. Bamon Corp. v. City of Dayton, 730 F. Supp 80 (S.D. Ohio 1990), aff’d. 923 F. 
2d 470 (6th  Cit 1991)). 
 
 The Third Circuit, however, does not now require the same prior to passage 
of the legislation and a city may present it when the ordinance is challenged. (Cf. 
Ben Rich and Phillips). It remains to be seen whether other circuits will follow that 
example. 
 
 In preparing a sexually oriented content-neutral ordinance, the cause of the 
government can be advanced by articulating its governmental interests in the 
preamble or in its “findings” in the ordinance (or both). (Cf. Avalon Cinema Corp. 
v .Thompson, 667 F.2d 659 (8th  Cir. 1981)). [Cf. Appendix II] 
 
 It is probably a mistake to combine different types of regulation in the same 
ordinance for a variety of reasons, one of which is that it will draw more flack from 
interested opponents.  The other is that if it is combined with a zoning regulation it 
will have to also pass muster with the Planning Board.  Sometimes a mistake is 
made by giving existing non-conforming uses a grandfather which, of course, is not 
required in a non-zoning SOB regulation. 
 
 Counsel for municipalities should also watch for the trap of using a 
percentage figure for stock in trade of sexually oriented materials as a way of 
defining an SOB in a zoning ordinance.  This can be, and is, easily avoided by 
stocking up with trinkets, non-sexual magazines, newspapers, etc.  New York tried 
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this and had a bad experience.  Many cases support the phrase “substantial or 
significant” in reference to the amount of sexually oriented materials. 
 
 The recent case of City of Erie v. Pap’s A.M., 529 U.S. 277 (2000) is 
significant in making three concepts clear: (1) that the Secondary Effects doctrine is 
not confined to the location of a commercial enterprise, (2) that a content-neutral 
ordinance may be applied to conduct, and (3) that such conduct ordinances may be 
held content-neutral if they meet the symbolic speech O’Brien test.  That Court 
said: 
 

“JUSTICE STEVENS claims that today we ‘for the first time’ extend 
Renton’s secondary effects doctrine to justify restrictions other than location 
of a commercial enterprise.  Our reliance on Renton to justify other 
restrictions is not new.  In Ward, the Court relied on Renton to evaluate 
restrictions on sound amplification . . . .” (citation omitted). 
 
The Court continues: 
 
“Erie’s ordinance is on its face a content-neutral restriction on conduct. . . . 
valid if it satisfies the four factor test from O’Brien for evaluating restrictions 
on symbolic speech.” 

 
 While it is true that in the period after O’ Brien viz. 1968 to the advent of 
Clark in 1984 various open booth cases were decided using O’Brien as the talisman, 
that use, in those days, stretched its application to cover non symbolic open booth 
cases apparently justified by the statement in O’Brien reading: 

“[W]hen ‘speech’ and ‘nonspeech elements’ are combined in the same 
course of conduct, a sufficiently important governmental interest in 
regulating the nonspeech can justify incidental limitations on First 
Amendment freedoms.” 

 
 As outlined in the note to the Lion’s Den Ohio case infra, the O’Brien test 
continued to be raised and met in Open Booth cases after the advent of Clark and 
Ward. 
 
 It may be seen that if the claimed First Amendment activity is conduct-
speech, such as erotic dancing, it may be regulated by a general public nudity 
content-neutral ordinance that meets the O’Brien test for regulation of “symbolic 
speech”.  Attention should be given in constructing such an ordinance, to exceptions 
for truly artistic stage or theater productions or similar activity otherwise protected 
by the First Amendment. 
 
 It should be noted, however, that the United States Supreme Court 
apparently is not ready to say that in “symbolic speech” cases you are confined to 
the use of the O’Brien test and not time, place or manner.  In Clark it said: 
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“Expression, whether oral or written or symbolized by conduct, is 
subject to reasonable time, place, or manner instructions.” 
(underlining added). 

 
 Note that the O’Brien test differs from Clark, Ward and Renton in omitting 
the provision relating to alternate channels of communications.  The significance of 
this omission is not yet clear, but at least in constructing a zoning ordinance, Renton 
appears to represent the law.  In the “open booth” cases Renton, O’Brien, Clark or 
Ward have been utilized.   
 
 As more elaborately outlined, infra, in Notes to the Ohio case of State ex rel 
Roszman v. Lion’s Den, it is the opinion of this Center that there is nothing 
“symbolic” in a peep show setting and that such are properly regulated under a 
time, place or manner approach using the test found in Clark as clarified in Ward.  
The third prong in Clark relating to ample alternate channels of communication is 
easily met since peep show regulations are not designed to stifle the message. (See 
Part III (3) infra) 
 

III   ELEMENTS OF THE O’BRIEN TEST 
 

1.   Within the Constitutional Power of the Government 
 

Applying this requirement to an Open Booth Ordinance requires 
consideration of two relevant factors.  The first is to determine if this 
type of regulation (or any provision thereof) is preempted by a state 
law or applicable state agency regulation.  The second is to determine 
if the municipality has the constitutional, statutory or delegated 
authority to legislate in this area. 

 
(a) Preemption 

 
An example of a claim that the ordinance was preempted may be found in 

the California case of Deluxe Theater & Bookstore v. City of San Diego (considered 
infra) where a state statute regulated theaters primarily devoted to theatrical 
performances where “live acts occur in public places”.  Since only peep show booths 
videos were being regulated and theaters were not involved, preemption was held 
not applicable. 

 
California was the locus of another preemption challenge in Ewap, Inc. v. 

City of Los Angeles decided in 1979 (also considered infra).  An open booth 
ordinance was challenged because California had preempted “regulation of the 
criminal aspects of sexual conduct”.  The appeals court said that the ordinance at 
issue does not purport “to criminalize sexual activity which is not criminal under 
state law”.  Similar results were obtained in B&I News, Antonello and by the 
Supreme Court of Colorado in City of Colorado Springs (infra), where a sexually 
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oriented business ordinance (which included peep shows) was held not to be in 
conflict with the Colorado Liquor Code. 

 
 Other preemption cases, considered elsewhere in this study, are: 
  Bamon Corp. v. City of Dayton (District and Circuit Courts)   
  Steinberg v. Frawley (Delaware) 
  Gordon v. State (Texas) 
  N.W. Enterprises v. City of Houston (S.D. Tex.) 
  Superb Video v. County of Kenosha (Wisconsin) 
 

(b) Statutory or Delegated Authority 
 

Assuming lack of preemption, the next objective is to determine the extent of 
the legislative power of the municipality (or state).  This can normally be found in 
the constitution or the statutes outlining state or municipal authority. In most cases, 
these sources will show that the municipality has original or delegated police power.  
As the United States Supreme Court said, in Nebbia v. New York, 291 U.S. 502 
(1934), the police power extends to the authority to regulate health, safety, welfare 
and morals.  Since both health and moral considerations underpin peep show booth 
regulations, municipal authority to enact time, place or manner regulations is 
normally present.  In an early peep show case, People v. Glaze, 156 Cal. Rptr. 162 
(Cal. Ct. App. 1979), superseded, 614 P.2d 291 (Cal. 1980) it was said: 

“It is an exercise of the city’s police power to reduce the 
incidence of conduct which is offensive, dangerous or unlawful 
under state law.” 

 
 Another California case is Ewap, Inc. v. City of Los Angeles, 158 Cal. Rptr. 
579 (Cal. Ct. App. 1979) where that Court said: 

“The city has constitutional power to reasonably regulate and license 
arcades for purposes of health, safety and public welfare.” (citing 
cases). 

 
 A peep show example can also be found in Ellwest Stereo Theater, Inc. v. 
Boner, 718 F. Supp. 1553 (M.D. Tenn. 1989) where we find: 

“[T]here is no dispute that Metro had the power to enact the 
ordinance.  Tennessee municipalities have broad, inherent powers to 
enact legislation to protect the health and safety of their citizens.  In 
addition, the State of Tennessee has conferred broad police power on 
Metropolitan governments.” (citation omitted). 
 
See also Marsoner v. Pima County  (infra). 

 
Note 1 
 
 It is not necessary to multiply examples since a municipality could not 
function without police power.  It would be wise, however, for a municipality to be 
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prepared, in a test of a peep show ordinance, to be able to meet this prong of the 
O’Brien test in specific reference to the language of the ordinance.  While it would 
appear that O’Brien has been superceded by Clark-Ward, using time, place or 
manner regulations of peep show booths, O’Brien still has some vitality, as later 
cases below will show. 
 
Note 2 
 
 While we shall consider the Clark-Ward elements, (below) it may be noted 
that the Clark-Ward test does not contain the first prong found in O’Brien 
apparently on the assumption that this is an obvious sine qua non. 
 

(2) Furthers an Important or 
Substantial Governmental Interest 

 
Here we look for the so-called “non-speech” element.  O’Brien tells us that if 

that “non-speech” element is sufficiently “important” or “substantial” and the 
restriction meets the balance of the O’Brien test, then, incidental limitations on 
normal First Amendment freedoms can be justified.  In such a situation, the non-
speech elements can trump normal First Amendment freedoms.  This is a 
recognition that “all speech is not protected.” 
 
 We quickly examine, in a peep-show booth frame of reference, what First 
Amendment or other constitutional rights exist either real or alleged. 
 
 The usual issue raised by the peep show operators is that their First 
Amendment Freedoms of Speech or Press or Association are being compromised.  
Right to Privacy and Equal Protection are frequently cited.  The continuing enigma 
of whether a particular licensing regulation acts as an improper restraint is also 
frequently raised, sometimes successfully. 
 
 The showing and viewing of a peep show video obviously involves a First 
Amendment activity. 
 
 The New York Appellate Division in the 1973 case of City of New York v. 
S&H Book Shop, Inc., 41 A.D.2d 637, infra, spells it out when it says: 

“The exhibition of motion pictures by means of coin-operated 
projection machines is encompassed within the First Amendment of 
the United States Constitution.” 
 

 Our next task is to review the “important” or “substantial” Governmental 
Interests that have been held in a content-neutral, “O’Brien Justified” regulation to 
permit incidental inroads on normal constitutional or First Amendment freedoms.  
This we now do state-by-state. 
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State Case Year         Interest 
California Antonello (1971) Perils of Fire 

 Hazards to Health 
 Preservation of the 
 Peace 
 

California Ewap 
DeMott 

(1971)
(1981)

Prevention of 
 Dangerous 
 Unlawful 
 Conduct  
 Protection of  
 Health And 
 Safety 
 Deterring and 
 Detecting 
 Unlawful 
 Activity 
 

California Perrine (1975) Prevention of 
 Unlawful 
 Conduct 
 

Florida Movie & 
VideoWorld 

(1989) Preventing 
 Spread of 
 Contagious 
 Disease 
 Including 
 AIDS 
 

Minnesota Doe 
(8th Cir.) 

and 
(D.Minn.) 

(1990) Diminish the 
 Proliferation 
 Of Contagious 
 Diseases and 
 AIDS 
 

New 
Hampshire 

Rosetti (1995) Prevention of 
 Crime 
 Prevention of  
 the Spread 
 Of  Disease 
 

Pennsylvania Golden 
Triangle 

(1997) Discourage 
 Illicit 
 Sexual 
 Activity 
 Inhibit Spread 
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 Of Sexually 
 Transmitted 
 Diseases 
 Including  
 AIDS 
 

Tennessee Ellwest Stereo (1989) Prevent 
 Homosexual 
 Activity of 
 People 
 Infected 
 with AIDS 
 

Tennessee Broadway Books (1986) Prevention  
 of Inter-Booth 
 Sexual 
 Activity and 
 Masturbation 
 

Texas FW/PBS (1988) Prevention of 
  Illegal and 
  Unsanitary 
  Sexual  
  Activity 
 

Texas Dumas (1986) Concern over 
 Sexually 
 Transmitted 
  Disease 
 

Texas N.W. Enterprises (1998) Prevention of  
 Public 
 Lewdness 
 Violations 
 Prevention of 
 Spread of 
 Sexually 
 Transmitted 
 Disease 
 

Texas Rahmani (1988) Prevention  
 Of Unsanitary 
 Sexual Activity 
 

Texas Martinez (1987) Discourage 
 Sexual 
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 Encounters 
 Improve Egress 
 In the Event 
 Of Fire 
 

Virginia Wall Distributors (1986) Prevention of 
  Unsanitary 
  Offensive or  
  Dangerous 
  Conditions 
 

 
 

Note 1 
 
 All of the above named cases are cited under their respective states elsewhere 
in this study. 

Note 2 
 
 Additional Governmental Interests are articulated in Appendix II. 
 
 
  3. Unrelated to the Suppression of Free Expression 
 
 We next examine the Third Prong of the O’Brien Test. 
 
             

State Case Year Unrelated 
Arizona Ellwest 

Stereo 
(1982) The ordinance 

 …is aimed at 
 Curtailing public 
 Sexual criminal       
 Offenses (and)    
 Does not prohibit 
 The showing of  
 Any film  
 Whatsoever. 
 

California Antonello (1971) Conditions created 
  If unregulated 
  Is unrelated to  
  The suppression    
  Of expression. 
 

California Ewap 
DeMott 

(1971) 
(1981) 

The interest is 
 Unrelated to the 
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B&I News (1984) 
 

 Suppression of  
 Free Expression.    
The requirement     
 That the interior   
 Of  the booths be  
 Visible does not   
 Restrict First  
 Amendment  
 Freedoms.  There 
 Is no restriction 
 Either on the 
 Content of the  
 Pictures or their 
 Dissemination. 
 

California Perrine (1975) The governmental 
 Interest in   
 Preventing  
 Dangerous and  
 Unlawful conduct  
 By requiring a  
 Manager on the  
 Premises is  
 Unrelated to the  
 Suppression of  
 Free expression. 
 

California Glaze (1979) The ordinance   
 Does not limit or  
 Regulate the  
 Content of his  
 Pictures; and the  
 Limitation on  
 Hours does not  
 Significantly  
 Interfere with his  
 Ability to express  
 Himself. 
 

California Glaze (1980) Since the  
 Ordinance  
 Restricts all  
 Activity at all  
 Picture arcades, it  
Fails the precision  
 Requirement. 
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California Goldie’s Books (1982) Reducing the  
 Potential harm to  
 The public is  
 Unrelated to the  
 Suppression of  
 Free expression. 
 

Connecticut Grunberg (1989) The ordinance  
 Does not attempt  
 To prevent the  
 Showing of adult  
 Films.  It is not  
 Aimed at the  
 Content. 
 

Colorado City of Colorado 
Springs 

(1995) The trial court  
 Determined…the  
 Provisions restrict  
 Expression in a  
 Reasonable  
 Manner. 
 

Florida Movie& Video 
World 

(1986) The predominant  
 Concern of the  
 Legislature was  
 Not the content of  
 The films but  
 Rather the  
 Secondary effects  
 Of the closed    
 Door video    
 Booths. 
 

Minnesota Doe (1988) The ordinance  
 Does not regulate  
 The content of the  
 Films or live  
 Entertainment.    
 The ordinance  
 Regulates only   
 The non- 
 Communicative  
 Aspects relating   
 To the   
 Environment  
 In which such  
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 Material may be  
 Disseminated. 
 

Missouri Postscript 
Enterprises 

(1988) The ordinance  
 Does nothing  
 More than restrict  
 The manner in  
 Which plaintiff  
 May show its  
 Films. 
 

Tennessee Broadway 
Books 

(1986) The governmental  
 Interest is  
 Unrelated to the  
 Suppression of  
 Free expression. 
 

Tennessee Ellwest Stereo (1989) Prostitution and  
 Other illegal  
 Activities carried  
 Out in adult  
 Bookstores  
 Embody no  
 Element of First  
 Amendment  
 Protection. 
 

Texas Martinez (1987) The content of the  
 Adult films are  
 Never mentioned  
 And the findings  
 Make it clear that  
 The regulation is  
 Aimed at the  
 Secondary effects  
 Of adult arcades  
 And not any  
 Material protected  
 By the  
 Constitution. 
 
 

Texas Rahmani (1988) We can discern no  
  Evidence linking  
  The    
 Government’s  
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  Interest to  
  Suppression of  
  Free expression  
  (Which) remains  
  Unimpaired. 
 

Wisconsin Suburban Video (1998) Delafield’s    
 Ordinance does   
 Not prohibit the  
 Movie-booth     
 Form of  
 Entertainment.  It  
 Regulates only  
 The manner in    
 Which movies   
 May be shown. 
 

 
 
 

4. The Incidental Restriction On First Amendment 
Activity is No Greater than is Essential to 

The Furtherance of that Interest 
 
 It should be noted that, where a court finds that the ordinance does not 
involve any restriction on First Amendment activity, this prong is, Ipso Facto, 
satisfied. 
 
 We now continue exploring the O’Brien rule with excerpts from the cases 
relating to this prong. 
 
 

State Case Year No Greater 
Arizona 
 

Ellwest 
Stereo 
 

(1982) The ordinance     
Does not prohibit   
 The showing of   
 Any film and its  
 Discretion in   
 Selection is  
 Unbridled. 
 

California Antonello (1971) The ordinance in  
 No way regulates  
 The subject   
 Matter of   
 Material   
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 Presented. 
 

California Perrine (1975) The ordinance  
 Places no  
 Restrictions  
 Whatsoever upon  
 A person’s   
 Choice of  
 Pictures. The  
 Requirement of a  
 Manager on the  
 Premises is  
 Essential to the  
 Government’s  
 Interests. 
 

California EWAP (1979) The requirement  
 That the interior    
 Of the booths be  
 Visible does not  
 Restrict First   
 Amendment  
 Freedoms.  There  
 Is no restriction   
 Either on the  
 Content of the  
 Pictures or their  
 Dissemination. 
 

California Glaze (1979) The ordinance  
 Does not limit or  
 Regulate the  
 Content and the  
 Limitation on  
 Hours does not  
 Significantly  
 Interfere with his  
 Ability to express  
 Himself. 
 

California Glaze (1980) The government  
 Has not shown  
 That the closing  
 Hours  
 Requirement is  
 Necessary or that  
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 It is the least  
Restrictive means   
 Available. 
 

California DeMott (1981) No restriction is  
 Imposed on the  
 Content. 

California B&I News (1984) The ordinance  
 Does not require  
 The use of fewer  
 Machines nor  
 Reduce the  
 Number of film  
 Titles. 
 

Connecticut Grunberg (1989) The open booth  
 Regulation  
 Appears to be the  
 Least  
 Burdensome  
 Means of  
 Controlling  
 Illegal  
 Activity within  
 Booths that can   
 Be imagined. 

Florida Movie & Video 
World 

(1989) The court finds  
 That these  
 Alternative   
 Means  
 Suggested by the  
 Plaintiff (signs  
 And one person  
 Per booth) have  
 Proved to be  
 Unsuccessful at  
 Curbing the  
 Potential for  
 Sexual activity in  
 This public  
 Place…The least  
 Restrictive means  
 Is to remove the  
 Doors. 
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Tennessee Broadway 
Books 

(1986) The Open Booth  
 Requirement is a   
 Restriction which   
 Is no greater than   
 Essential to the  
 Furtherance of a  
 Substantial  
 Governmental  
 Interest. 
 

Tennessee Ellwest (1989) The disclosure  
 Requirement (for  
 Licensing) bears  
 A substantial  
 Relationship to a  
 Compelling  
 Government  
 Interest which  
 Justifies the slight  
 Intrusion on the  
 Applicant’s First  
 Amendment  
 Rights.   
 Qualifications for  
 A license must  
 Serve legitimate  
 And substantial  
 Interests   
 Unrelated to the  
 Suppression of  
 Speech which  
 Cannot be  
 Effected by  
 Means that  
 Impact less  
 Drastically on  
 Free speech.  The  
 Removal of the  
 Bottom two or  
 Three feet of the  
 Doors on the  
 Booths could still  
 Permit the  
 Performance of  
 Sexual activity.   
 The court finds  
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 That the open  
 Booth  
 Requirement is a   
 Restriction no   
 Greater than  
 Essential to the   
 Furtherance of  
 The state interest   
 And Clearly    
 Meets the 
 O’Brien test. 
 

Texas Dumas (1986) The prohibition of   
 Licensure for one   
 Under indictment   
 Or information  
 Fails in that less  
 Restrictive means  
 Of accomplishing  
 The legislative  
 Goal exists. 
 

Texas Martinez (1987) The regulation is  
 Not aimed at  
 Material  
 Protected  
 By the  
 Constitution. 
 

Washington Bitts (1976) The ordinance  
 Does not attempt  
 To regulated what  
 Is shown. 
 

Wisconsin Suburban 
Video 
 

(1998) 
 

Delafield’s  
 Ordinance in no  
 Way bans  
 Watching videos  
 And films in  
 Individual  
 Cubicles. 
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                          IV. ELEMENTS OF THE CLARK-WARD TEST 

 
1. Reintroduction 

 
 

As indicated in the Introduction, (Part I) Clark memorialized the elements of the 
constitutional test for time, place and manner restrictions on activity having a 
“speech” and “non-speech” aspect and swept in the ability to apply such restrictions 
to include “symbolic speech.”  It said:  

“Expression, whether oral or written or symbolized by conduct, is 
subject to reasonably time, place, or manner restrictions.  We have 
often noted that restrictions of this kind are valid provided that they 
are justified without reference to the content of the regulated speech, 
that they are narrowly tailored to serve a significant governmental 
interest, and that they leave open ample alternative channels for 
communication of the information.” (underlining added).  

 
 The Clark-Ward test resembles the O’Brien test and excerpts appearing in 
O’Brien Charts, supra, may very well be applicable to some situations arising under 
Clark-Ward.  
 
 See also Part II, Page 4 for the Ward clarification of the Narrow Tailoring 
prong found in Clark.  
 

2. Justified Without Reference 
To Content 

 
 For the most part, the cases, which have considered this element in a Clark-
Ward frame of reference, have noted that an Open Booth ordinance places no 
restriction on the content of the peep show films or live entertainment.  The holding 
of the cases are collected below: 
 
 

State Case Year Justified 
without 

Reference 
Colorado O’Connor 

(10th Cir.) 
(1990) The ordinance    

   was directed  
   at unlawful   
   conduct  
   having  
   nothing to do  
   with movies  
   or other  
   expressive  

 21



   conduct.  
Participation in  
   public sex  
   acts is not  
   commonly  
   associated  
   with  
   expression. 

Delaware    Mitchell 
(3d Cir.) 

(1993) The  
   amendments   
   are directed  
   at curbing  
   the side  
   effects of  
   speech  
   related  
   activity.  
The closing  
   hours  
   amendment  
   does not  
   affect the  
   content of  
   speech  
   directly. 

Indiana Berg 
     (S.D. Ind.) 
         and 
      (7th Cir.) 

(1987) 
 
 

(1989) 

Speech is not  
   regulated  
   based on the  
   content of  
   the 
entertainment  

Indiana Pleasure 
      Land 
      Museum 
      (7th Cir.) 

(2002) The (open  
   booth)  
   ordinance is  
   aimed at the  
   secondary  
   effects. 

Minnesota Doe 
     (D. Minn.) 

(1988) The ordinance  
   does not  
   regulate the  
   content of  
   the films or  
   live    
 entertainment.  
The 
prohibition  
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   as to closed  
   booths would   
   apply to a  
    showing of  
   “Rebecca of  
   Sunnybrook  
   Farms.”  
The ordinance  
   regulated  
   only the non- 
communicative  
   aspects  
   relating to  
   the  
   environment  
   in which  
   such material  
   may be  
   disseminated. 

Minnesota Doe 
      (8th Cir.) 

(1990) The  
   ordinance’s  
   impact on  
   individuals  
   wishing to  
   view  
   sexually  
   explicit  
   material in  
   closed booths  
   is simply an  
   incidental  
   effect of the  
   Council’s  
   fight against  
   AIDS. 

Missouri Scope 
     (8th Cir.) 

(1988) The open  
    booth     
   requirement   
  is a manner      
   restriction. 

New 
Hampshire 

Rosetti 
(N.H. Super. 

Ct.) 

(1995) This ordinance  
   does not seek  
   to regulate  
   the content  
   of  
   pornographic  
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   materials,  
   rather it  
   seeks to  
   regulate the  
   environment  
   in which   
   such  
   materials are  
   exhibited. 

New Jersey Ben Rich 
Trading Co. 

      (3d Cir.) 

(1997) Vineland’s   
   ordinances  
   are  
   purportedly  
   directed at  
   curbing  
   secondary  
   effects. 

New Jersey Chez Sez VIII 
(N.J. Super. 

Ct.) 

(1997) The New  
   Jersey  
   Statute does  
   not purport  
   to ban the  
   viewing of    
   sexually  
   explicit  
   materials. 

New Jersey U.S. Sound 
    & Service 

(3d. Cir.) 

(1997) The impact of  
   protected  
   speech on  
   minors is a  
   direct rather  
    than a  
   secondary  
   effect. 

Ohio Bamon 
   Corporation 
   (S.D. Ohio) 
    (6th Cir.) 

 
 

(1990) 
       (1991) 

The ordinance  
   targets carnal  
   sexual  
   activity. 
 It is directed at  
   secondary  
   effects and  
   not at the  
   suppression  
   of speech. 

Ohio Lions Den 
(Ohio) 

(1993) The sexual  
   activity  
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   contains no  
   significant  
   element of  
   expression  
   protected  
   under the     
   First  
   Amendment. 

Texas N.W. Enters., 
Inc. 

(S.D. Tex.) 

(1998) Adding Adult  
   Mini  
   Theatres  
   would help  
   decrease  
   negative  
   secondary  
   effects.   
These  
   businesses  
   are similar in  
   function to  
   Adult  
   Arcades and  
   the City’s  
   legal  
   department  
   believed that  
   these  
   businesses  
   caused  
   secondary  
   effects. 

Texas Adust 
        Video 

(Tex. App.) 

(1999) The  
   requirement  
   of lack of  
   anonymity  
   does not  
   affect  
   patron’s right  
   to view  
   films. 

Texas Rosenblatt 
(Tex. App.) 

(2000) The direct line  
   of sight  
   restriction  
   does not  
   limit the  
   content of  
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   films, the  
   number of  
   films nor the  
   hours during  
   which the  
   films are  
   shown. 

Virginia Wall 
Distribs., Inc. 

(4th Cir.) 

(1986) The regulation  
   in no way  
   limits the  
   time of  
   operation,  
   number of  
   booths, or  
   contents of  
   exhibition. 

Wisconsin Matney 
      (7th Cir.) 

(1996) Nothing in the  
   ordinance  
   suggests that  
   the Board  
   disagreed  
   with the  
   content of  
   the message. 

Wisconsin Libra 
        Books 

(E.D. Wis.) 

(1993) The ordinance  
   is a valid  
   restriction on  
   the manner  
   in which  
   Libra  
   expresses  
   itself. 

Wisconsin DiMa Corp. 
(7th Cir.) 

(1999) We have no  
   reason to  
   believe that  
   the hours of  
   operation  
   (provision) is  
   a significant  
   impairment. 
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3. Narrowly Tailored to Serve 
A Significant Governmental 

Interest 
 
 We again suggest that many of the excerpts on Furthers an Important or 
Substantial Government Interest in the O’Brien treatment, supra, may very well be 
applicable to situations arising under this prong. 
 
 This narrow tailoring prong of Clark, as previously mentioned, (Part II) was 
later clarified by Ward to indicate that such tailoring need not be the least 
restrictive or least intrusive means of doing so.  It appears obvious that since 
Clark’s time, place or manner restrictions can also be applied to “symbolic” 
conduct that a state or municipality would be at an advantage in attempting to 
comply and apply Clark-Ward to both symbolic and non-symbolic speech-conduct.  
Contra-wise the defendant’s counsel will be arguing for the O’Brien approach with 
its “no greater than essential” prong often referred to as a “least restrictive means” 
test by those who so interpret it. 
 
 At all events, where it is clear that no “symbolic speech” is involved, such as 
in an Open Booth Ordinance, the time, place or manner Clark-Ward test displaces 
the use of O’Brien. 
 
 It should be here again noted that narrow tailoring, itself, is a two pronged 
affair under Clark-Ward: (a) Narrowly tailored (b) to serve a substantial 
governmental interest.  As previously indicated, narrow tailoring need not be the 
least restrictive or least intrusive means if the governmental interest would be 
achieved less effectively absent the regulation, provided it does not substantially 
burden more speech than necessary to further the government’s legitimate interest.  
Whether it is narrowly tailored will be determined and its suitability to serve the 
government’s interest without burdening substantially more speech than necessary 
by the facts and the language. 
 
 You will observe that there has to be a legitimate interest so served by the 
narrowly tailored prong.  Demonstration of that interest is a burden to be carried 
by the government (See Phillips case under “Content Neutrality”, Part II and 
treatment of this aspect found there). 
 
 We now, in chart form, provide excerpts from the cases on narrow tailoring. 
 

Review of Narrow Tailoring Prong 
 

State Case Year Narrow 
Tailoring 
Prong 

Delaware Mitchell 
     (3d Cir.) 

(1993) The synopsis   
   referring to  
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   other  
   jurisdictions  
   recognition  
   and treatment  
   of the  
   problem  
   coupled with  
   Senator  
   McBride’s  
   statements  
   and  
   willingness  
   to put forth  
   testimony  
   from the  
   State police  
   was pre- 
   enactment  
   evidence and   
   was proper.   
   Courts have  
   routinely  
   admitted  
   evidence at  
   trial to  
   supplement a  
   legislative   
   means or  
   explain the  
   stated  
   interest  
   behind  
   challenged  
   regulations.  
The legislative  
   cloak must  
   be fitted so  
   as to affect  
   only that  
   category of  
   adult  
  entertainment  
 establishments  
   shown to  
   produce the  
   unwanted  
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   secondary  
   effects thus  
   avoiding the  
   flaw that  
   proved fatal  
   to regulations  
   in Schad and  
   Erzonnik.     
   Delaware’s  
   closing hours  
   promotes a  
   substantial  
  governmental  
   interest…that  
   would be  
   achieved less  
   effectively  
   absent the  
   regulation. 

Indiana Berg 
       (S.D. Ind.) 

     (1987) Health and  
   Hospital has    
   a substantial  
   interest in  
   decreasing  
   the spread of  
   AIDS. 
The regulation    
   is now  
   narrowly  
   focused on  
   the types of  
   structures  
   that facilitate  
   multiple  
   anonymous  
   sexual  
   encounters  
   while not  
   unduly  
   restricting  
   the sale of  
 entertainment. 

Indiana Berg 
     (7th Cir.) 

     (1989) Combating the  
   spread of a  
   deadly  
   disease    
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   which has no  
   known cure  
   constitutes a  
   legitimate  
  governmental  
   objective.   
We decline to  
   engage in  
   speculation  
   as to other  
   possible  
   alternatives. 
Berg identified  
   no less  
   restrictive  
   alternatives,  
   nor do we  
   think any  
   exist. 

Indiana  Pleasure 
      Land 
      Museum 
      (7th Cir.) 

(2002) We are  
   satisfied that   
   Mishawaka’s  
   goal of  
   preventing  
   the spread of  
   disease and  
   mandating  
   sanitary and  
   safe  
   conditions  
   would be  
   achieved less  
   effectively  
   absent such  
   open booth  
   regulations.  
The possibility  
   of less  
   speech  
   restrictive  
   alternatives  
   is not the  
   proper  
   inquiry under  
   Ward. 
 

 30



Missouri Scope 
       (8th Cir.) 

(1988) The open  
   booth  
   ordinance is  
   narrowly  
   tailored to  
   serve a  
   significant  
  governmental  
   interest. 

New Jersey Ben Rich 
Trading Co. 

      (3d Cir.) 

(1997) In Phillips, we  
   rejected the  
   argument  
   that a  
 municipality’s  
   justification  
   must be  
   apparent at  
   the time of  
   adoption.   
   We cannot  
   hold that it  
   was   
  impermissible  
   for Vineland  
   to rely on the  
   experiences,  
   studies and  
   conclusions  
   from other  
    jurisdictions.  
As Vineland is  
   a    
   municipality  
   within New  
   Jersey, the  
   studies  
   presented to  
   the New  
   Jersey State  
   legislature  
   could  
   reasonably      
   be believed  
   to be  
   relevant.  
Vineland  
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   points out  
   that the  
   ordinance is  
   no more  
   restrictive  
   than the   
   Delaware  
   hours  
   restriction  
   upheld in  
   Mitchell. 

New Jersey Chez-Sez VIII 
(N.J. Super. 

Ct.) 

(1997) A content- 
   neutral  
   regulation is  
   not tested  
    under the  
   least  
   restrictive  
   means  
   standard.  
The statute  
   does not ban  
   booths which  
   do not  
   facilitate  
   sexual  
   activity.  
New Jersey has  
   a substantial  
   interest in  
   booths that  
   facilitate the  
   spread of  
   AIDS. 

Ohio Bamon Corp. 
      (6th Cir.) 
          and 

(S.D. Ohio) 

 
(1991) 

 
(1990) 

 

To establish a   
   significant   
  governmental  
   interest it is  
   necessary  
   only that the  
   evidence  
   relied upon  
   is reasonably  
   believed to  
   be relevant to  
   the problem  
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   the city  
   addresses.  
The record  
   establishes  
   that a proper  
   factual  
   foundation of  
   relevant  
   evidence  
   exists to  
   support the  
   ordinance.  
The argument  
   that it  
   burdens more  
   speech than  
   necessary  
   deserves  
   little  
   attention    
   since similar  
   open door  
   ordinances  
   have been  
   found to be  
   sufficiently  
   narrowly  
   tailored. 

Pennsylvania Golden 
Triangle News, 

Inc. 
(Pa Commw. 

Ct.) 

(1997) The legislative  
   findings  
   support the  
   substantial  
   government  
   interest in  
   reducing  
   illicit sexual  
   activity and  
   the spread of  
   AIDS.  The  
   restrictions  
   are narrowly  
   tailored to  
   meet the  
   statutory  
   goals.  
Petitioner’s  
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   attempt to  
   equate the  
   concepts of  
   “narrowly  
   tailored” and  
   least   
   restrictive  
   means is not  
   supportable  
   when a  
   content- 
   neutral time,  
   place and  
   manner  
   restriction is  
   at issue, it is  
   narrowly  
   tailored in  
   that it affects 
   only that  
   category of  
 establishments  
   which are  
   associated  
   with adverse  
   secondary  
   effects. 
Other methods  
   would be  
   significantly  
   less    
   effective. 

Texas N.W. 
Enters., Inc. 
(S.D. Tex.) 

(1998) Justification  
   must exist n   
   the evidence  
   the City  
   Council  
   considered at  
   the time it  
   enacted the  
   ordinance not  
   merely in  
   evidence  
   compiled  
   later in the  
   course of 
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   litigation 
(See U.S. v.  
   Virginia, 518  
   U.S. 515  
   (1996)). 
The court finds  
   that the City  
   Council  
   members  
   could  
   reasonably  
   rely on this  
   explanation  
   (risk of  
   anonymous  
   sexual  
   contact and  
   criminal  
   activities) to  
   conclude that  
   adding adult  
   mini theaters  
   would help  
   to decrease  
   negative  
   secondary  
   effects.  The  
   extension to  
   adult   
   arcades  is  
   narrowly  
   tailored to  
   achieve a  
   substantial 
governmental  
   interest. 

Texas Adust 
        Video 

(Tex. App.) 
 

     (1999) The   
  governmental  
   attempts to  
   control the  
   secondary  
   effects  
   associated  
   with adult  
  entertainment  
   serve a  
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   substantial  
  governmental  
   interest  
   promoting  
   health, safety  
   and welfare.  
A least  
   restrictive  
   means  
   analysis does  
   not apply.  
Other methods  
   would be  
   significantly  
   less effective  
   in combating  
   the harms. 

Texas Rahmani 
(Tex. App.) 

(1988) The Preamble  
   to the     
   ordinance  
   attests to the  
   importance  
   and  
   substantiality  
   of the  
  governmental  
    interest. 
The ordinance   
   is drafted to  
   limit itself to  
   a specific  
   business  
   environment.  
An ordinance  
   is well  
   tailored if it  
   effectively  
   promotes the  
  government’s  
   stated   
   interest  
   without  
   infringing   
   significantly  
   upon  
   protected  
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   conduct. 
Wisconsin      Matney 

     (7th Cir.) 
(1996) Kenosha’s   

   goals  
   would be  
  achieved less   
   effectively  
   absent the 
   regulation.  
The no doors  
   rule is not   
   substantially 
   broader than 
    necessary. 

Wisconsin Libra 
Books, Inc. 

    (E.D. Wis.) 

(1993) The no doors  
   rule is not  
    substantially 
   broader than 
    necessary. 

  
4. Leave Open Ample 
Alternative Channels 

For the Communication 
Of the Information 

 
 As previously indicated, this prong is easily met since open booth ordinances 
are not designed to regulate the content or the mode of dissemination of the 
materials. 
 
 We now, in chart form, provide excerpts from the Clark-Ward cases on 
ample alternative channels. 
 

Review of Ample Alternatives Channels Prong 
 

State Case Year Ample 
Alternative 
Channels 

Colorado O’Connor 
(10th Cir.) 

(1990) The ordinance  
   was directed  
   at unlawful  
   conduct  
   having  
   nothing to do  
   with movies. 

Delaware Mitchell 
      (3d Cir.) 

(1993) The closing  
   hours  
   requirement 
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   does not    
   create a  
  broad ban on   
   the  
  dissemination 
   of adult     
 entertainment. 
It leaves open  
 entertainment  
   available for  
   ten hours a  
   day most  
   days of the    
   year. 

Indiana Berg 
(S.D. Ind.) 

(1987) Speech is not 
   regulated on  
   the basis of  
   content. 

Indiana Berg 
       (7th Cir.) 

(1989) Persons who  
   wish to  
   watch  
  entertainment 
   in individual  
   enclosures    
   may continue  
   to do so. 
Access is not  
   Substantially 
   impaired by  
   the removal  
   of doors on  
   booths. 
An open booth  
   is equated to    
   a closed  
   booth insofar 
   as viewing  
   materials is 
   concerned. 

Indiana Pleasure 
      Land 
      Musuem 
     (7th Cir.) 

(2002)  We have  
   repeatedly  
   held that  
   regulations  
   like the open 
   booth    
   restriction   
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   leave ample  
   alternative 
   channels of 
communication 
   See Matney. 

Minnesota Doe 
      (8th Cir.) 

(1990) Ample  
   alternative  
   channels for 
communicating 
   sexually    
   explicit   
   videos and  
   dancing are  
   left open by  
   the  
   ordinance. 

Missouri Scope 
      (8th Cir.) 

(1998) Alternate   
   channels for 
communicating 
   such   
   materials are   
   left open. 

New Jersey Ben Rich 
      (3d Cir.) 

(1997) We need only  
   look to the  
   dismissal in  
   Mitchell.   

New Jersey Chez Sez 
       VIII 

(N.J. Super. 
Ct.) 

(1997) The statute  
   does not ban   
   the viewing     
   of sexually     
   oriented  
   materials. 

Ohio Bamon 
Corp. 

     (6th Cir.) 

(1991) The ordinance  
   neither limits  
   the number  
   of viewing  
   booths nor  
   purports to  
   ban the  
   viewing of  
   such  
   materials  
   shown in the  
   booths or  
   elsewhere. 
Viewing such 
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   materials in  
   booths also   
   remains   
   available. 

Ohio Lions 
Den 

(Ohio) 

(1993) The arcade  
   contains no 
   significant  
   element of  
   expression  
   protected by  
   the First  
   Amendment. 

Pennsylvania Gordon 
Triangle News, 

Inc. 
(Pa. Commw. 

Ct.) 

(1997) Here the act  
   only changes  
   the  
   environment   
   in which  
   sexually  
   explicit  
   materials  
   may be  
   viewed. 

Texas N.W. 
   Enters., Inc. 

(S.D. Tex.) 
 

        (1998) The extension  
   allows  
   operators of  
   adult movie  
   theatres  
   sufficient  
   alternative  
   means of  
communication 

Texas Adust 
Video 

(Tex. App.) 

(1999) The patrons  
   right to view    
   films is not  
   affected. 

Texas Rosenblatt 
(Tex. App.) 

(2000) The restriction  
   does not  
   affect the  
   appellant’s    
   ability to  
   show videos  
   in the  
   arcades or  
   the patron’s  
   right to view  
   them. 
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Virginia Wall 
Distribs., Inc. 

(4th Cir.) 

(1986) The regulation  
   in no way  
   limits the  
   time of  
   operation,  
   the number  
   of booths or  
   the content  
   of  
   exhibitions. 

Wisconsin Matney 
       (7th Cir.) 

(1996) Nothing in the  
   ordinance  
   limits the  
   availability  
   of individual  
   booths as an  
   avenue for  
   watching  
   adult  
 entertainment, 
   nor does it  
   attempt to  
   regulate the  
   content of  
   the films of  
   videos  
   displayed. 

Wisconsin Libra 
Books, Inc. 

     (E.D. Wis.) 

(1993) The court finds  
   that the  
   ordinance  
   leaves open  
   ample  
   alternative  
   avenues of 
communication 

Wisconsin DiMa Corp. 
      (7th Cir.) 

(1999) We have no  
   reason to  
   believe that  
   the hours of  
   operation  
   provision is a  
   significant  
   impairment. 
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Arizona 
 
 An ordinance of the City of Phoenix required that the viewing areas of coin-
operated peep show booths be located so that they are visible from a 

. 
continuous main 

aisle
 
 Ellwest Stereo Theatres, Inc. challenged the ordinance in the United States 
District Court for the District of Arizona, where it was upheld as not content based.  
( ). Ellwest Stereo Theatres, Inc. v. Wenner
 
 On appeal, the Ninth Circuit at 681 F.2d 1243 in 1982, affirmed noting that the 
ordinance did not regulate speech on the basis of content and applied regardless of the 
type of film shown and was not restricted to “adult” films. 
 
 The court further noted that the Phoenix ordinance was patterned on the Los 
Angeles ordinance upheld in Ewap. 
 
 This court also rejected a claim that the ordinance infringed on Privacy Rights, 
referring to Paris Adult Theatre I v. Slaton, 413 U.S. 49, 65-67 (1973), saying: 

“We decline to hold that the right to unobserved masturbation in a public 
theater is ‘fundamental’ or ‘implicit in the concept of ordered liberty.’” 
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Arizona 
 
 Marsoner v. Pima County, 801 P.2d 430 (Ariz. Ct. App. 1990) was a 1990 
Arizona Court of Appeals case construing a county ordinance regulating sexually 
oriented businesses, which had been amended to include adult establishments defined as 

“[A] peep show . . . a bathhouse, or other sexually oriented 
establishment.” 

 
 The stated purpose of the amendment was “to ‘prevent transmission of . . . 
(HIV).’” 
 
 It required open booths, one person per booth, payment of a fee to obtain an 
operating permit, annual unannounced inspections and compliance with various sanitary 
provisions. 
 
 The court held that the Board of Supervisors of Pima County lacked delegated 
authority to enact the ordinance. 
 
 The case then went to the Supreme Court of Arizona at 803 P.2d 897 (Ariz. 
1991), where the authority to enact this type of ordinance was upheld.  That court did not 
discuss the terms of the ordinance. 
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California 
 
 One of the earliest “peep-show” cases was Antonello v. City of San Diego, 93 
Cal. Rptr. 820 (Cal .Ct. App. 1971). 
 
 The purposes of the ordinance were to protect the public from the perils of fire, 
health hazards and to preserve the peace of the community. 
 
 The ordinance provided for fire resistive walls in peep show establishments and 
for lighting of not less than 10 (10) foot candles at floor level and that every room, in 
which a peep show device is located, have two lighted exits within the unobstructed view 
of the occupants.  It restricted the number of persons in the rooms where peep shows 
located, to one person per 30 square feet. 
 
 The Plaintiff objected that the real purpose was to close down the peep show and 
that the ordinance was preempted by state law and was an improper attempt to exercise 
the police power and violated equal protection 
 
 The court found that the close proximity of peep show booths warranted the fire 
provision, and the number of occupants restriction was reasonable. 
 
 The economic cost of compliance was not shown to be an unreasonable burden.  
The ordinance was justified as a “manner” regulation. 
 
 The court noted that, under O’Brien, motive was not a consideration and observed 
that it did not regulate the subject matter or material presented and was not preempted by 
any state law relating to sexual expression. 
 
 The United States Supreme Court denied certiorari on 10/26/71 at 404 U.S. 912. 
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California 
 
 Bam, Inc. v. Bd. of Police Cmm'rs of the City of Los Angeles, is a 1992 
California Court of Appeal case, reported at 9 Cal. Rptr. 2d 738, involving the validity of 
the revocation of a permit to operate a so-called adult arcade. 
 
 Here, the Board failed to review findings it had ordered and summarily revoked 
an adult arcade permit.  The court reversed a judgment denying Bam, Inc. a permit. 
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California 
 
 The City of Stanton, California passed an open booth ordinance providing that 
such booths be open and visible from the entrance to the building.  It was denied 
permission to amend a pending injunction suit to allege violation of that provision on 
basis of undue delay. (City of Stanton v. Cox, 255 Cal. Rptr. 682 (Cal. Ct. App. 1989)). 
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California 
 
 The Defendant, Goldie’s Book Store made a discovery motion designed to 
produce evidence that there were no secondary effects at its location and also attacked a 
peep show ordinance as overly broad.  It included police officer reports and notes relative 
to scrutiny in and around its bookstore.  The police made a motion for a protective order. 
 
 The ordinance provided that the interior of a picture arcade be visible upon 
entrance and prohibited enclosed booths. 
 
 Essentially the argument advanced was that even content-neutral deleterious 
effects would have to be proven at the Defendant’s bookstore. 
 
 The Court of Appeals upheld the protective order, ruled that the ordinance was 
content-neutral and not overly broad, and rejected the contention that deleterious effects 
need be proved at Defendant’s location. 
 
 The court noted that prior California cases had upheld open booth ordinances. 
 
 It rejected a contention that conditions in Sacramento County were the measure of 
deleterious effects (County of Sacramento v. Goldie’s Book Store, 187 Cal. Rptr. 154 
(Cal. Ct. App. 3d Dist. 1982)). 
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California 
 
 In 1985 the California Court of Appeals considered the case of Deluxe Theater & 
Bookstore, Inc. v. City of San Diego reported at 221 Cal. Rptr. 100 (Cal. Ct. App. 1985). 
 
 This was a peep show booth case featuring sexually explicit videos. The 
ordinance adopted in 1984 required the complete interiors of the booths to be visible 
upon entering the premises and prohibited fully enclosed booths. 
 
 The Plaintiff claimed violation of the First Amendment and the Right to Privacy 
and Preemption. 
 
 Citing health, safety and public welfare concerns unrelated to the suppression of 
free expression and quoting prior cases, the court upheld the ordinance against such 
challenges. 
 
 The court noted that the statute refers to live acts and therefore there is no 
preemption of peep show exhibitions, which do not involve such. 
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California 
 
 The City of Los Angeles had an open booth requirement early on.  It was tested 
again in DeMott v. Bd. of Police Comm’rs, 175 Cal . Rptr. 879 (Cal. Ct. App. 1981). 
 
 The California Court of Appeals noted that the ordinance had been upheld under 
O’Brien in Ewap Inc. v. City of Los Angeles, 158 Cal. Rptr. 579 (1979). 
 
 This court again held the ordinance content-neutral and noted that no restriction 
was imposed on content. 
 
 The Plaintiffs argued that they had created a private association from which 
members of the general public were not admitted thus making the ordinance inapplicable.  
The court held that the so-called association lacked the earmarks of a true association and 
that no restriction is placed on applicant except payment of $1.00.  It observed that 
anyone from the general public may be admitted.  The court saw no essential difference 
between its requirements and the purchase of a motion picture ticket.  It held that it was a 
place to which the public is admitted without substantial restriction. 
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California 
 
 EWAP, Inc. v. City of Los Angeles, 158 Cal. Rptr. 579 (Cal. Ct. App. 1979), is a 
Court of Appeals case decided in 1979, which involved the issuance of a permit to 
managers of peep show arcades that could be denied if they had allowed certain sexual 
activity in picture arcades prior thereto. 
 
 That court held that a denial of a permit to conduct a First Amendment business 
on the basis of prior misconduct could only be sustained if there is a clear and present 
danger that serious substantive evil would result.  The court noted that the provision did 
not even require a prior criminal conviction and ruled that the ordinance was a prior 
restraint on freedom of expression. 
 
 The Ewap Court went on to sever the permit provision, but refused to enjoin the 
provisions that required that “the entire interior of such premises . . . be visible upon 
entrance to such premises” and prohibited booths which are “partially or fully enclosed or 
concealed.” 
 
 The court held that the provisions were content-neutral under O’Brien and 
furthered significant governmental interests relating to health and safety in that they 
deterred and permitted detection of unlawful activity. 
 
 Next the court reviewed the California preemption cases and held that it did not 
interfere with any state case law prohibiting the local regulation of sexual activity in that 
the law was not criminal and did not create a new standard of sexual conduct. 
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California 
 
 The Ninth Circuit in August of 1990, determined that sales clerks of “peep show” 
booths were subject to the usual post arrest procedures of being booked and posting bail 
over their objection that they have a constitutional right to a field release, which “only 
requires an arrestee so released to appear in court at a given time and eliminates the need 
for immediate booking and other custodial post-arrest procedures.” Higbee v. City of San 
Diego, 911 F.2d 377 (9th Cir. 1990). 
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California 
 
 
 Lim v. Bd. of Police Comm’rs, 235 Cal. Rptr. 770 (Cal. Ct. App. 1987) is a 
California Court of Appeal case decided in 1987.  This case was ordered not published 
and is marked non-citable. 
 
 The case involved a mini-motion picture theatre with seating capacity for 70 to 90 
viewers with normal attendance less that 20.  The city cancelled its license for knowingly 
permitting illegal sexual activity.  The Court of Appeals affirmed the revocation based 
partly on Acara. 
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California 
 
 In People v. Adult World Bookstore, 166 Cal. Rptr. 519 (Cal. Ct. App. 1980), the 
California Court of Appeal, Third District, reviewed a case where owners of an adult 
bookstore that included motion picture booths with coin-operated projection systems had 
an action brought against them for injunction and nuisance abatement under the Red 
Light Abatement Law. 
  
 Police investigators had uncovered: 

“instances of masturbation and oral copulation observed by them through 
openings (glory holes), . . . invitations to them from male patrons to share 
booths for the purpose of engaging in homosexual activities, verbal and 
nonverbal invitations for the performance of sexual acts through the 
partition openings, [and] . . .  [posted] cards containing written 
solicitations by individuals for sexual acts . . . .” 

 
 The Superior Court had issued preliminary injunctions enjoining defendant store 
owners from “allowing acts of lewdness or assignation on the premises” and  

“[d]efendants were ordered to close all openings in the partitions, to 
provide employee patrols, to prohibit warnings of police presence, to 
remove tissue boxes and wastepaper baskets from the booths, to provide 
higher levels of lighting in the hallway outside the booths, to modify the 
booth doors (upon which the films are projected) by replacing them with 
pulldown screens or ‘dutch door’ type closings with openings for 
inspection, and to remove inside locks.” 

 
 The defendants contended “the order to modify the booth doors amounts to a prior 
restraint on their freedom of speech and a violation of abatement statute procedures 
because it will force closure of the stores.”   
 
 The Court of Appeal affirmed the Superior Court decision and rejected 
defendants’ contentions, stating: 

“Not everyone who enters a dirty bookstore . . . expects to be molested, 
propositioned, or subjected to an open view of live homosexual acts of 
others. Indeed, in entering such a store, a member of the public exercises 
his or her own right of privacy and the First Amendment right to see, read, 
and observe on film sexually explicit, even sordid, activities. . . . To 
attribute to each incoming customer the concurrent expectation inter alia 
that he or she will be solicited to perform sexual acts through the "glory 
hole" of an adjoining motion picture booth would have a chilling effect 
upon such fundamental rights. . . . those who perform sexual acts within 
view of neutral customers of the stores, or who expose themselves to them 
or solicit them to perform or participate in sexual activity, undeniably do 
so in a place open to the public and with the reasonable expectation that 
the customers (at least certain of them) are likely to be offended. 
(footnotes omitted).” 
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 The Court of Appeal further stated that “[t]he argument that since no innocent 
third parties complained, the activities in the bookstores were not lewd and cannot be 
enjoined is rejected.” 
 
 The court also rejected the contention that the effect of the preliminary injunction 
was to require the premises to be closed, stating that, “[a]ppellants are not required to 
close their businesses nor is the context of the materials they exhibit limited in any way.”  
“It is the conduct of the patrons that is offensive and which will hopefully be affected by 
the injunction.” 
  

Note 
 
 Further proceedings against the defendants were held after they were charged 
with violation of the preliminary injunction issued by the Court of Appeal.  (Reliable 
Enters. v. Superior Court, 204 Cal. Rptr. 786 (Cal. Ct. App. 1984)). 
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California 
 
 In People v. B & I News, 211 Cal. Rptr. 346 (Cal. App. Dep’t Super. Ct. 1984), 
we find one of the early peep show arcade cases.  It quoted Ewap, DeMott and Perrine for 
authority in upholding the Los Angeles peep show ordinance regulating the interior of 
booths and rejected the economic impact argument. 
 
 The defendant’s argued that the requirement that the openness of the booth be 
visible from the entrance of the arcade rather than the aisle or the center of the arcade 
violated the no greater than essential requirement.  This was rejected. 
 
 Since patrons were able to view motion pictures freely, no First Amendment 
violation existed. 
 
 Allegations of a Privacy Right under the California constitution were rejected.  
 
 The court held the ordinance was neither vague nor preempted. 

 55



California 
 
 People v. Glaze, 166 Cal. Rptr. 859 (Cal. 1980), is a 1980 Supreme Court of 
California decision which butts up against other decisions in that state relative to the 
regulation of picture arcade establishments. 
 
 The Los Angeles Municipal Ordinance involved required “each picture arcade” to 
remain closed between 2 a.m. and 9 a.m. unless the establishment had only a single peep 
show machine.  It also apparently excluded patrons during those hours. 
 
 The ordinance was struck down as not the least restrictive means to prevent 
masturbation: “the government may require a licensed manager be present to supervise 
the premises.” 
 

“In the present case, the government assumes that because masturbation 
has occurred at some picture arcades in the past, it is necessary to restrict 
the hours of all such businesses in the future.  The ordinance fails to 
regulate only those arcades that have been or are likely to be havens for 
masturbation.  A bookstore with two motion picture machines, an arcade 
showing old Mickey Mouse cartoons and a peep show with 50 booths are 
all subject to the closing requirement.  Under subdivision (g), no 
distinction is made for those picture arcades which provide a manager to 
supervise and patrol the premises or have well lighted booths open to 
public view.” (footnote omitted). 

 
 The court notes in a footnote that “[a] content-based ordinance limited to sexually 
explicit films might not be overbroad.  However, that type of ordinance would have other 
First Amendment issues.” 
 
 It also observed that the ordinance already prohibited enclosed or concealed 
booths. 
 

Note 1 
 
 There was a vigorous dissent quoting Perrine, Ewap, and Antonello on limitations 
on the manner of operation of such picture arcades.  Justice Richardson says: 

“A manner regulation of another sort was sustained in Antonello . . . 
(regulation of the internal construction of picture arcades).  
 
“Similar consideration should support the validity of reasonable time 
restrictions contained in the same ordinance.  The same public interest 
identified in Perrine has equal application to the propriety of the brief 
closure hours herein presented. . . . 2 a.m. to 9 a.m. are a particularly 
appropriate subject for closure regulations.  It is during the early morning 
hours that opportunities for lewd and disruptive conduct increases as 
available police supervision decreases.” 
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“California courts have had no difficulty in upholding the closure by ordinance of 

massage parlors between the hours of 10:30 p.m. and 7 a.m.” (citing Brix v. City of San 
Rafael, 154 Cal. Rptr. 647, 650 (Cal. Ct. App. 1979), which held that “[t]he City Council 
could reasonably conclude that because an increase in criminal activity occurs in 
commercial establishments during the late evening hours and early morning hours, a 
restriction . . . would serve to reduce the risk of illegal activity”) 
 

Note 2 
 
 The lower court, Court of Appeals case, which was reversed, is found at 156 Cal. 
Rptr. 162 (Cal. Ct. App. 1979) and is to the opposite effect. 
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California 
 
 In 1975, a California Court of Appeal dealt again with the peep show arcade issue 
at 120 Cal. Rptr. 640 (Cal. Ct. App. 1975), in the case known as People v. Perrine. 
 
 An ordinance of the City of Los Angeles required a licensed manager on the 
premises at all times when the arcade was open and limited the hours of operation to 9 
a.m. to 2 a.m.  It also regulated the lighting conditions. 
 
 The court noted that “[t]he fact that Perrine is engaged in an activity protected by 
the First Amendment does not make him immune to regulations which do not impair his 
exercise of his constitutionally protected rights.” 
 
 The court held that the rules relative to persons under the influence of liquor and 
the admission of minors justified the necessity for a manager on the premises. 
 
 The court said the manager requirement met the O’Brien test indicating that the 
presence of a manager prevented unlawful conduct that could be anticipated in the 
absence of a manager and an occupation license did not restrict any First Amendment 
freedoms since the ordinance did not indicate any stringent requirements for obtaining the 
same. 
 

Note 
 
 The court sidestepped the fact that there were no time limits on investigation prior 
to issuance of a license.  FW/PBS came later and now a different result might apply to an 
ordinance without set time limits. 
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Colorado 
 
 In Burkey Mgmt., Inc. v. Bd. of County Comm’rs, No. 93-M-1589, 1996 U.S. 
Dist. LEXIS 11854 (D. Colo. 1996), the United States District Court for the District of 
Colorado rejected an hours of operation provision in Adam County’s Adult Motion 
Picture Ordinance. 
 
 The plaintiff owned and operated three businesses for sale of “sexually explicit 
publications, videos and films, and . . . also exhibit[ed] sexually explicit videos and films 
on the premises.”  The ordinance restricted the hours of operation of adult motion picture 
theaters to 4:00 P.M. to midnight on Monday through Saturday of each week.   
 
 The plaintiff contended that these restrictions were not rationally related to the 
stated purposes of the ordinance.  The County had supported the provision with a study 
that found that “64% of the crime occurring near adult businesses occurred between 
midnight and 4 P.M.  However, the court found that the “crime appear[ed] to be 
distributed in equal relative proportions between the 4:00 P.M. to midnight period and the 
rest of the day.” 
 
 The District Court stated that the County had “provided no evidence to justify [the 
Ordinance’s] total ban on Sunday operation.”   

“The hours of operation are not shown to serve the stated interest of 
deterring the secondary effects of adult businesses in a manner sufficient 
to support this total ban on expression beyond the 48 hours permitted in 
each week.  The time restrictions are invalid.” 
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Colorado 
 

In City of Colorado Springs v. 2354, Inc., 896 P.2d 272 (Colo. 1995), the 
Supreme Court of Colorado reviewed the constitutionality of a city licensing ordinance 
for sexually oriented businesses.   

 
Among the challenged provisions of the ordinance were restrictions on the hours 

of operation of such businesses from 2:00 a.m. to 8:00 a.m. on Sundays, 12:00 a.m. to 
7:00 a.m. on Mondays, and 2:00 a.m. to 7:00 a.m. on all other weekdays and Mondays 
that fall on January 1st.  In addition, the ordinance included requirements  

“that all walls of peep booths shall be maintained in good repair and shall 
not feature holes, [] occupancy of any peep booth by more than one person 
at any one time [is prohibited], and contain[ed] several restrictions on the 
design of the interior of premises upon which peep booths are located. The 
. . . Ordinance [also] establish[es] illumination standards for the interior 
portions of sexually explicit business premises.” (emphasis added) 

 
 The court rejected plaintiff’s contention that such provisions in the ordinance 
were not “sufficiently narrow in scope.”   

“These provisions of the Ordinance permit expression to proceed without 
reference to the content thereof. . . .  The Ordinance does not regulate the 
expression communicated within peep booths.  The regulations concerning 
. . . premises containing peep booths are specific and detailed. . . .  Peep 
booth regulations similar to those contained in the Ordinance have 
uniformly been deemed valid time, place, and manner restrictions.” 

 
 With respect to the hours of operation restrictions, the court also noted that they 
did not conflict with parallel provisions of the Colorado Liquor Code, as plaintiff 
contended. 
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Colorado 
 
 In O’Connor v. City and County of Denver, 894 F.2d 1210 (10th Cir. 1990), the 
Tenth Circuit applied Arcara to uphold the closing of a motion picture theatre in which 
illegal sexual conduct was prevalent holding that the First Amendment was not triggered 
by the fact that this activity took place at a location where motion pictures were being 
displayed.  In doing so it made a distinction between the situation at issue and the open 
booth cases stating: 
 

“[W]e see a distinction between the so-called ‘open booth’ cases and the 
instant case.  In the ‘open booth’ cases, courts have considered the 
constitutionality of ordinances designed to curtail anonymous sexual 
activities in commercial establishments. . . .  In the instant case, however, 
the films presented . . . could not be seen from the booths erected in the 
theatre.  Furthermore, . . . the licensing scheme was created simply to 
generate revenue and insure public health and safety whereas the 
ordinances in the open booth cases focused on preventing sexual conduct.  
The fact that the theatre just happened to have booths does not change the 
issues before us regarding the licensing scheme or the revocation thereof.” 
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Colorado 
 
 7250 Corp. v. The Bd. of County Comm’rs, 799 P.2d 917 (Colo. 1990), was an en 
banc opinion of the Supreme Court of Colorado decided in 1990.  It involved a nude 
dancing ordinance that, inter alia, imposed an hours of operation limitation.  The 
establishment involved was a juice bar. 
 
 The hours during which nude entertainment was permitted were 4 p.m. to 
midnight, Monday through Saturday. 
 
 The Defendant took the position that the hours of operation violated equal 
protection.  The court rejected that and said: 

“We cannot say that the restrictions on the hours of operation in the 
ordinance are any greater than essential to further that governmental 
objective.” 
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Connecticut 
 
 The Town of East Hartford, Connecticut, taking the Chattanooga Open Booth 
Ordinance as its guide, successfully defended the same in Grunberg v. Town of East 
Hartford, 736 F. Supp. 430 (D. Conn. 1989). 
 
 The Minutes of the Town Council prior to enactment indicate that the town had 
investigated similar ordinances enacted in Newport News, Dallas, Marion County, 
Indiana and Chattanooga.  The town, in the ordinance outlined “its Findings”, required 
(1) Well lighted booths (2) Entire interior portion of the booths, cubicles, rooms or stalls 
shall be “clearly visible from the common areas” of the premises and (3) Shall not be 
blocked or obscured by doors, curtains, partitions, drapes or any other obstruction 
whatsoever. 
 
 Applying Renton and time, place and manner analysis, the court upheld its 
provisions.  In passing, it found Plaintiff’s economic impact and lack of least restrictive 
means arguments unpersuasive. 
 
 Grunberg was affirmed sub nom Singer v. Town of East Hartford, 901 F.2d  297 
(2d Cir. 1990) by the Second Circuit in April of 1990 per curiam. 
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Connecticut 
 
 In Singer v. Town of East Hartford, 901 F. 2d 297 (2d Cir. 1990), the Second 
Circuit upheld an ordinance provision prohibiting closed or obscured video booths from 
operating in adult entertainment establishments. 
 
 This Singer case affirmed the District Court’s ruling (Grunberg v. Town of East 
Hartford, 736 F. Supp. 430 (D. Conn. 1989)), where the ordinance was upheld under 
Renton and a time, place and manner analysis. 
 

Note 
 
 The Grunberg case is reported elsewhere in this study. 
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Delaware 
 
 In Gotlieb v. State, 406 A.2d 270 (Del. 1979), the Supreme Court of Delaware in 
1979 considered a case, which involved an allegation of an unlawful seizure of a peep 
show. 
 
 The state argued exigent circumstances for the “seizure” and that it was seized 
incident to an unlawful arrest. 
 
 The court held that it was unlawful seizure under Renton and rejected the exigent 
circumstances argument of the state.  It did, however, uphold the defendant’s obscenity 
conviction on other counts in the charge. 
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Delaware 
 
 The State of Delaware in 1977 enacted the Adult Entertainment Establishments 
Act, which, inter alia, provided for licensing.  This was amended in 1991 by (1) adding a 
new sub section limiting hours of operation of such establishments to 10:00 a.m. to 10:00 
p.m. Monday thru Saturday and requiring closure Sundays and holidays and (2) 
prohibiting booths from having doors, unless one side is open to an adjacent public room 
sot that the area inside is visible to persons in the adjacent room. 
 
 These provisions were challenged in Mitchell v. Comm’rs on Adult Entm’t in the 
United States District Court for the District of Delaware.  A decision was rendered in 
August of 1992 at 802 F. Supp. 1112. 
 
 The court used a Renton secondary effects analysis to establish the content-
neutrality, time, place or manner nature of the statute noting that the statutes were 
designed to protect neighborhood tranquility, the quality of life and public health. 
 
 On the question of the existence of substantial state interests, this court said: 

“The court may not accept a naked assertion by the state as to the Purpose 
of the legislation.  Rather the court must determine whether during the 
legislative process there was objective evidence, typically in the form of a 
study or findings, demonstrating the purpose…was to address secondary 
effects.  Renton at 50-51” (underlining added). 
 
  

 This court noted that Renton says that the First Amendment does not require: 
“A City or State before enacting such an ordinance or statute to conduct 
new studies or produce evidence independent of that already generated by 
other cities so long as it is relevant to the locality’s problem”. 

 The court then says: 
“The Delaware General Assembly, although perhaps in a cursory fashion, 
considered the relationship between sexually oriented businesses and their 
effects on the surrounding communities.  Although the record is not 
replete with pre-enactment evidence…judicial inquiry of whether the 
General Assembly reasonably believed the regulation to be relevant to the 
asserted problems goes only to whether the legislative determination of 
justification and fitness is not facially without factual support, hence not 
arbitrary and capricious”. 

 
 The court goes on to note that the general assembly’s purpose to reduce the 
secondary effects is expressed in the legislation including elimination of the spread of 
AIDS and that the author of the bill had referred obliquely to studies conducted by at 
least one other locality and further noted that it was unlikely that the legislators were not 
aware of comparable conditions in other localities and of the responses thereto. 
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 The District Court further rejected the idea that the state would have to prove that 
Establishments in question in Delaware also caused the deleterious effects. 
 
 The court noted that the United States Supreme Court in O’Brien required narrow 
tailoring and noted that the Seventh and Eight Circuits require that a time, place and 
manner restriction be sufficiently narrow that it uses the “least restrictive means” but that 
the Third Circuit (which includes Delaware) held that any narrowness requirements is 
satisfied as long as it leaves open amply alternative avenues of communication and 
refused to “second guess” the General Assembly’s reasonable decision that the closing 
hours requirements are the “most appropriate” method to meet the state’s objective. 
 
 Here again the court rejected the idea, proposed by the defendant, that the state’s 
objectives could be accomplished by removing the bottom two feet of the door stating 
that the government interest “would be achieved less effectively absent the regulation”, 
quoting United States v. Albertini, 472 U.S. 675, 689 (1985). 
 
 The District Court was affirmed by the Third Circuit in an opinion considered 
elsewhere in this study. 
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Delaware 
 
 The Third Circuit in November of 1993, quoting Renton, Clark and Ward at 10 
F.3d 123, affirmed a judgment of the District Court in Mitchell v. Commission on Adult 
Entertainment Establishments that peep show booths in Delaware adult bookstores were 
properly regulated by a content-neutral time, place and manner law, which permitted 
alternative channels of communication. 
 
 The Delaware statute that was involved required, inter alia, that the hours of 
operation of such establishments run from 10 a.m. to 10 p.m. Monday through Saturday 
and that they be closed on Sundays and legal holidays.  The Statute also required the 
booths have one side open to an adjacent public room so that the inside be visible to 
persons in that adjacent room. 
 
 The Court overrode objections that such restrictions caused a drop in patronage 
and refused to accept a suggestion that "Dutch doors" (saloon type swinging doors with a 
24 inch plexiglass panel at the bottom) would meet the requirements of the Statute. 
 
 The Plaintiff argued that there was no pre-enactment evidence to support the 
legislative determination.  The Court noted that the sponsor's referral to the fact that other 
courts have upheld such ordinances and, specifically, that an hours of operation provision 
had been upheld in Star Satellite together with a post enactment statement by the Senate, 
effectively provided sufficient evidence. 
 
 The Court indicated that the evidence, while sparse, was sufficient and 
specifically mentioned that: 
 

"Justice Souter's concurring opinion in Barnes also suggests a diminished 
need for pre-enactment evidence." 

 
 The Third Circuit also indicated that it need not determine whether a particular 
adult bookstore caused deleterious results, but could find that, as a class, they produced 
unwanted secondary effects. 
 
 The District Court opinion may be found at 802 F. Supp. 1112 (D. Del. 1992). 
 

Note 
 
 This Third Circuit should be consulted for its treatment and case citations of the 
right to admit post-enactment evidence at trial to justify the importance of the 
governmental interest served by the regulation.  This is an important case. 
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Delaware 
 
 Steinberg v. Frawley, 633 F. Supp. 548 (D. Del. 1986) is a 1986 case from the 
United States District Court for the District of Delaware involving a peep show that was 
subject to a zoning ordinance of the City of Wilmington.  The peep show was an adjunct 
of an adult bookstore.  This action was begun at the end of a five-year amortization 
period. 
 
 The court rejected the main contention of the plaintiff that a state statute 
preempted distance separation provisions.  It held that the statute established only 
minimum separation requirements.     
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Florida 
 
 In October of 1989, the United States District Court in the Southern District of 
Florida, in the case of Movie & Video World v. Bd. of County Comm’rs, 723 F. Supp. 
695 (S.D. Fla. 1989) considered a sexually oriented business ordinance of Palm Beach 
County, which contained an Open Booth requirement. 
 
 The court specifically held that the second prong of furthering “An important or 
substantial governmental interest” was satisfied by exhibits considered by the Board, 
including a City Attorney memo that such activities contribute to the possible spread of 
contagious diseases.  The Board also considered the experience of other communities as 
mentioned in Renton and a letter sent to adult books stores by the Chief Epidemiologist 
of the county warning of the AIDS peril. 
 
 The case reiterated the O’Brien rule that an otherwise valid ordinance will not be 
struck down on the basis of an illicit motive nor were they swayed by testimony that 
businesses would decline by 80%. 
 
 The court also held that removal of the doors was the least restrictive means of 
accomplishing the objective of the legislation. 
 
 Overall, the court said that under Renton it was content-neutral and upheld the 
license fee of forty dollars per booth.  The ordinance is attached as an appendix to the 
case. 
 

Note 
 
 The Ward case, found in the introduction above and decided the same year, 
indicated that it was not necessary in content-neutral time, place or manner analysis to 
find that the least restrictive means was utilized. 
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Florida 
 
 A Florida county enacted an ordinance regulating seating, lighting and 
configuration of rooms in adult bookstores used for viewing sexually explicit materials in 
an effort to curb the spread of sexually transmitted diseases. 

 
 The ordinance was challenged in University Books and Videos, Inc. v. 
Metropolitan Dade County, 78 F. Supp. 2d 1327 (1999), where the United States District 
Court of the Southern District of Florida upheld the ordinance under both the United 
States and State Constitutions. 
 
 The court found the restrictions to be content-neutral under Ward. 
 

The court rejected University Books’ claim that the ordinance was overbroad, 
noting that: 

“[T]he regulatory provisions governing such viewing rooms clearly would 
not apply to mainstream businesses that arguably fit into the definition of 
adult bookstore or adult video store, precisely because such businesses do 
not have viewing rooms.” 

 
Given all of the existing studies it had to support the conclusion that the ordinance 

would curb the spread of sexually transmitted diseases, the court noted that the County 
was not required to undertake the process of making legislative findings to support the 
ordinance. 
 

In rejecting the challenge to the ordinance on State Constitutional grounds (that it 
infringed upon the adult public’s right to view non obscene, sexually-oriented materials 
at home) the Court held that the ordinance neither banned sexually explicit films, nor 
limit or eliminate the operation of adult book/video stores. 

 
Note 

 
University Books also challenged the ordinance on the basis that it lacked a 

scienter element.  The court noted that although the provision holding owners of adult 
bookstores strictly liable would violate due process standing alone, that, 

 “[R]eading the Ordinance as a whole--including its prohibitions, regulations, and 
penalty provisions--the Court cannot say that protected speech would be chilled or due 
process violated.” 
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Georgia 
 
 660 Lindburgh v. City of Atlanta, 492 F. Supp. 511 (N.D. Ga. 1980) mentions, in 
passing, that the courts in Fulton County had closed the peep-show portion of certain 
adult establishments under nuisance abatement statutes. 
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Georgia 
 
 The Supreme Court of Georgia in 1994 reviewed Quetgles v. City of Columbus, 
450 S.E.2d 677, which was a case involving a federal and state constitutional challenge 
to a city ordinance prohibiting “private modeling sessions or other sexual displays in one-
on-one sessions and close mingling between customers and employees of adult 
entertainment establishments.”  
 
 The court, in reversing a judgment that dismissed the case and remanding it back 
to the Superior Court, noted in the concurring opinion that even though its decision did 
not address the constitutionality of the regulation banning private booths in lingerie 
modeling studios,  

“States, cities, and counties may prohibit closed booths in sexually 
oriented business, whether they are video arcades, adult bookstores, or 
lingerie modeling studios, as a reasonable manner regulation on free 
speech. . . . The government can eliminate closed booths based on its 
interest in reducing crime, preventing public sexual activity, maintaining 
public health, and protecting adjacent properties from deterioration 
(footnote omitted).” 

 
 The court also noted that, 

“The safer position for cities and counties that wish to adopt constitutional 
regulations is to assume that the governing body must have some evidence 
of the relationship between the proposed regulation of adult entertainment 
establishments and the asserted government interest at the time of the 
enactment.” 

 
 The court remanded the case for the Superior Court to consider the issue of 
whether the ordinance furthered an important governmental interest unrelated to free 
speech, under the three-part test it had laid out in Paramount Pictures Corp. v. Busbee, 
250 Ga. 252, 256 (297 S.E.2d 250)(1982). 
 
 The “tripartite test” of Paramount must be satisfied “to comport with the free 
speech guarantees of the federal and state constitutions (emphasis added).”  The 
regulation must: 

(1) further an important governmental interest; 
(2) the governmental interest must be unrelated to the suppression of free speech; 

and , 
(3) the incidental restriction of speech must be no greater than is essential to the 

furtherance of that governmental interest. 
 

Note #1 
 

 After the Georgia Supreme Court’s ruling, the City amended and reenacted the 
ordinance in 1996 to include a preamble stating the reasons for its enactment, and setting 
a 30-day time limit for the Chief of Police to grant or deny applications for certificates of 
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compliance.  The City also attached to the ordinance certain documents as evidence of 
the negative secondary effects associated with adult entertainment and one-on-one 
lingerie modeling. 
 

Note #2 
 
 This case came back to the Georgia Supreme Court in 1997 (491 S.E.2d 778), 
after the amended ordinance was upheld by the Superior Court on remand.  The court 
affirmed the Superior Court decision. 
 
 The court held that the City’s evidence of its interest in “protection property 
values and preventing criminal activity in areas near the one-on-one lingerie modeling 
shops” (i.e. an affidavit from the Chief of the City’s Planning Division outlining 
declining property values in areas around adult establishments, studies from other states 
on the negative effect of adult establishments, and other similar documentation) was 
sufficient to meet the first part of the Paramount test. 
 
 The court rejected the Plaintiff’s contention that the ordinance violated its due 
process rights, stating that: 

“[w]hile plaintiffs may suffer economic injury in complying with the 
ordinance, they are still free to do business in accordance with the licenses 
they have been granted.” 

 
 The court also rejected Plaintiff’s contention that the ordinance deprived it of 
equal protection, noting that: 

“[t]he ordinance targets not just one-on-one modeling, but any one-on-one 
activity between customers and employees where the employees display 
their bodies in order to excite customers sexually.” 
 

Note #3 
 
 The Supreme Court of Georgia denied reconsideration of the case on November 
4, 1997. 
 

Note #4 
 
 The United States Supreme Court denied a petition for writ of certiorari in 1995 
(514 U.S. 1083). 
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Idaho 
 
 We include the case of Marshall v. Barlow’s Inc., 436 U.S. 307 (1978) since some 
open booth ordinances provide for inspection by various city agencies and questions are 
raised as to whether or not a warrant is necessary, for that purpose.  The Barlow’s case 
gives us the following language: 
 

“‘The businessman in a regulated industry in effect consents to the 
restriction placed upon him.’” (citing Almeida-Sanchez v. United States, 
413 U.S. 266, 271 (1973). 
 
                                          and 
 
“What is observable by the public is observable, without a warrant, by the 
Government inspector as well.” 

 
and implies that this maxim may not apply to a place “from which the public is 
restricted.” 
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Illinois 
 
 The Central District of Illinois Court entertained the case of Cathy’s Tap, Inc. v. 
Vill. of Mapleton in 1999 at 65 F. Supp. 2d 874 (C.D. Ill. 1999). 
 
 The ordinance at issue was an Adult Entertainment Ordinance, which required 
licensing and, inter alia, the regulation of adult booths.  The issue of validity of those 
regulations was never reached since the ordinance floundered on the licensing 
requirements. 
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Illinois 
 
 City of Chicago v. Scandia Books, Inc., 430 N.E.2d 14 (Ill. App. Ct. 1981) was 
heard by the Appellate Court of Illinois in 1981. 
 
 Pictures of peep show booths taken in June of 1980 used to accumulate evidence 
on the question of substantial or significant portion of stocks in trade for a violation 
occurring in August, 1979 were admissible on police officer’s testimony that they were a 
fair and accurate depiction of the store, as it existed in August of 1979. 
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Indiana 
 
 Berg v. Health & Hospital Corp. of Marion County, 667 F. Supp. 639 (S.D. Ind. 
1987), aff’d, 865 F.2d 797 (7th Cir. 1989), initially decided in the Southern District of 
Indiana in August of 1987, marked a new distinctly “Health Oriented” approach to 
designing an effective ordinance. 
 
 The ordinance itself can be found in Appendix VII.  It provided “Legislative 
Findings” to the effect that peep show booths: 

1. Are conducive to the spread of communicable diseases; 
2. Dangerous to persons frequenting such premises; and  
3. Dangerous to the public health, safety and welfare.   
4. Persons in the county must be protected by the establishment of 

standards to eliminate the possibility of infection of contagious 
diseases. 

5. A specific danger of the booths is the sexually transmittable disease of 
acquired Immune Deficiency Syndrome, which is currently found to   
be irreversible and uniformly fatal. 

6. Incidence of this disease if found to occur in discernible population 
groups. 

7. Risk factors for obtaining or spreading the disease are associated with 
high-risk sexual conduct with multiple partners. 

8. The commercial premises, structures or parts thereof place persons at  
      risk of infection from this disease due to their design or use for high     
      risk sexual conduct. 
9. Minimal standards for the prevention of the spread of this disease and  
      for the protection of the public health, safety and welfare [are  

                              necessary]. 
 

The ordinance itself began by asserting that these are the minimal standards for 
prevention of certain communicable disease in commercial premises.  It prohibited 
“glory” holes and required that the doors, curtains or partitions be removed.  It required 
one side of the booth open to an adjacent public room so that the area inside is visible to 
persons in the adjacent public room.  It required lighting of the booths, and defined the 
principal terms of the ordinance. 

 
The District Court upheld the ordinance and its regulations over claims of prior 

restraint, overbreadth and vagueness.  The court specifically noted that: 
 

“When the . . . trustees adopted ordinance 5-1985(A), they had before 
them information about the incidence of AIDS in the county, its rapid 
increase in other cities, its incurable, fatal nature, its transmission via 
multiple, anonymous sexual encounters, and about the casual sexual 
activity, including anal intercourse, observed in the types of local 
establishments sought to be regulated.  The Court finds this evidence more 
than sufficient . . . to serve a substantial governmental interest.” 
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Note 
 
 As we may observe, the requirements of this ordinance were properly and 
adequately designed to legally accomplish its purpose.  The Findings were adequate, as 
was the Evidence.  While not articulated in the ordinance, the evidence nevertheless was 
before the Trustees prior to enactment illustrating another suitable method of meeting the 
Evidence requirement under the Renton rule. 
 
 This case was appealed to the Seventh Circuit and was affirmed in 1989 at 865 
F.2d 797 rejecting prior restraint and privacy arguments and indicating the ability of 
Marion County to close offending premises was not a prior restraint under Arcara v. 
Cloud Books, Inc., 478 U.S. 697 (1986).  It further confirmed that the ordinance was a 
legitimate time, place and manner regulation.  It noted that content neutrality was assisted 
by the fact that it made no distinction between the types of films being offered.  The 
Court rejected the argument that the county must show that a person of the establishment 
contracted AIDS saying, "HHC was entitled to rely on the experience of other 
communities" and had done so.  It also rejected charges of overbreadth and vagueness. 
 
 All in all, this ordinance had all the necessary elements except the Evidence, 
which was supplied prior to enactment.  It is worth imitating especially by Cities in the 
Seventh Federal Circuit. 
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Indiana 
 
 Pleasureland Museum Inc. v. City of Mishawaka, 288 F.3d 988 (7th Cir. 2002) is 
a 2002 Seventh Circuit case reviewing a Sexually Oriented Business Ordinance of 
Mishawaka, which, among other provisions, contained Open Booth restrictions.  The 
District Court had upheld the ordinance in its entirety.  The Circuit Court affirmed, as to 
the open booth sections, reversed as to certain I.D. provisions and determined that a 
remand was necessary to substantiate the sexual devices provisos.  It otherwise upheld 
the licensing requirements. 
 
 In the open booth provisions, we find a requirement reading in part as follows: 

“The interior of the premises shall be configured in such a manner that 
there is an unobstructed view from the manager’s station of every area of 
the premises to which a patron is permitted access for any purposes, 
excluding restrooms. . . . The view required in this subsection must be by 
direct line of sight from the manager’s station. . . . It shall be the duty of 
the owners and operator, and . . . any agents and employees present on the 
premises to insure that the view area . . . remains unobstructed by any 
doors, walls, merchandise, display racks or other materials or person at all 
times . . . .” 

  
 The court noted: 

“Plaintiffs concede, as they must, that the Open Booth Restrictions are 
content-neutral.  The plain language of the preamble . . . makes clear that 
it was passed for purposes of ‘preserving the health, safety and welfare’ 
and preventing ‘the spread of sexually transmitted diseases.’  The 
Ordinance is aimed at the ‘secondary effects’ of private viewing booths--
the possible spread of disease and the creation of unsanitary, unhealthy 
conditions . . . .  
 

. . . Open Booth Restrictions serve a legitimate government 
interest. 
 

. . . [T]he possibility of less-speech-restrictive alternatives is . . . 
not the proper inquiry under Ward. 

 
. . . [W]e have repeatedly held that regulations like the Open Booth 

Restrictions leave open ample alternative channels of communication. See 
Matney, 86 F.3d at 697 (listing cases).” 

 
 The City of Mishawaka case was accepted for review by the United States 
Supreme Court essentially on the necessity for prompt judicial review of licensing 
decisions.  Before it was argued, however, the court entered an order declaring that the 
controversy was moot. 
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Indiana 
 
 In Thompson v. State, 482 N.E.2d 1372 (Ind. Ct. App. 1985), the Court of 
Appeals of Indiana, Second District, affirmed defendant’s conviction of public indecency 
for exposing his genitals to an officer through a glory hole in an individual movie-
viewing booth, in an adult establishment.  The booths, located in the rear of the store, 
could be locked from the inside and a black opaque curtain obstructed a view of the 
booths from the patrons in the front area of the store. 
 

The defendant contended on appeal that his conduct did not occur in a public 
place within the meaning of the state statute for public indecency.  He “argue[d] that 
inasmuch as members of the public could not witness ‘the conduct between the two 
adults who had voluntarily chosen to occupy the booths[,]’ the conduct in question did 
not occur in a public place.” 
 
 The court stated that: 

“Arguably, once a patron enters a film-viewing booth, shuts and secures 
the door behind him he converts what was once a place accessible to the 
public to a place where the public is no longer free to enter without 
restraint.  Accordingly, indecent activity occurring within the confines of 
that booth may well fall outside the proscription of the public indecency 
statute. . . . However, in the instant case, Thompson exceeded the physical 
bounds of his private place . . . by placing his uncovered genitals through 
a hole into an area susceptible to view by members of the public who were 
free to enter the adjoining booth without restriction. . . . Thompson 
forfeited the protection afforded to persons who choose to engage in 
indecent conduct within private places.” (emphasis added). 

 
 The court emphasizes that where the conduct occurs, as opposed to where the 
actor is, is the primary focus.  “It is inconsequential that as to the actor the place where 
the actor is  . . . may be private in that other members of the public may be or are 
excluded at the time of the conduct.” 
 

Note #1 
 
 Implicit in this decision is that there is an expectation of privacy in an enclosed 
booth, in an otherwise public place. 
 

Note #2 
 
 In 1994, the Court of Appeals of Indiana held that a defendant charged with 
public indecency for fondling himself in a public bathroom stall did not conduct the act in 
a public place.  “[T]he enclosed stall had partitions of sufficient height that . . . his 
conduct or condition therein was not visible to the casual public eye . . . .” (Chubb v. 
State, 627 N.E.2d 842 (Ind. Ct. App. 1994)).  The Supreme Court of Indiana agreed with 
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this Appeals Court on this issue but reinstated the conviction because the defendant had 
committed other acts outside the privacy of the stall at 640 N.E.2d 44 (Ind. 1994).   
  
 In a footnote, the Supreme Court does note that: 

“In the present case, the defendant was not charged with fondling himself 
or another within the same stall.  By our decision today, we do not imply 
that such conduct would fail to satisfy the ‘public place’ element of the 
public indecency statute if accompanied by audible sounds, visible 
movement, or otherwise imposing upon the public.” 

 
 Although this case does not deal with a booth in a sexually oriented business, it is 
of interest with respect to how some courts may construe the issue of privacy in enclosed 
booths. 
 

Note #3 
 

The Seventh Circuit has held in Matney (discussed elsewhere in this report) that 
“patrons of public adult entertainment establishments do not have a general privacy right, 
whether within the penumbra of the First, Fourth, or Fourteenth Amendments, to watch 
sexually explicit movies in seclusion and anonymity.”  Indiana is in the Seventh Circuit 
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Kansas 
 
 In Kansas v. Cooper (23 P.3d 163 (Kan. Ct. App. 2001)), the Court of Appeals of 
Kansas reviewed a case where the expectation of privacy in video booths at adult 
establishments was at issue.  In upholding the District Court’s ruling that there was no 
reasonable expectation of privacy in such booths, the Court of Appeals noted that, 

“[A]dult entertainment businesses are targeted for inspections to avoid  
certain criminal activity” and a patron “did not have an expectation of 
privacy in the booth.” 
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Kansas 
 
 The Supreme Court of Kansas in 1985 ruled on a Shawnee County sexually 
oriented business ordinance which, inter alia, provided that; 

“No adult entertainment studio shall be open earlier than 8:00 o’clock a.m. 
no later than 11:00 o’clock p.m.” 
                and 
“Every adult entertainment studio shall be physically arranged in such a 
manner that the entire interior portion of the booths, cubicles, rooms or 
stalls wherein entertainment is provided is visible from a common area of 
the premises.  Visibility shall not be blocked or obscured by doors, 
curtains, drapes or any other obstruction whatsoever.” 

 
 The ordinance also provided for inspection by the Sheriff at all the reasonable 
times.  
 
 The court upheld the Inspection Requirement and interpreted it to apply only to 
the peep-show area that is open to the public. 
 
 It also defended the ordinance against allegations of vagueness, overbreadth and 
denial of Equal Protection.  The dissenting jurist opined that the requirement that 
applications for a permit be county residents violated equal protection.  (Moody v. Bd. of  
County Comm’rs, 697 P.2d 1310 (Kan. 1985)). 
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Kentucky 
 
 Bright Lights, Inc. v. City of Newport, 830 F. Supp. 378 (E.D. Ky. 1993), is an 
Eastern District of Kentucky SOB matter.  The hours of operation were 6 p.m. to 2:30 
a.m.. That court said: 
 

“The restriction of hours serves the legitimate purpose of confining to 
evening hours the illicit and immoral practices that accompany them and 

concentrate around them. . . . [T]he hour restrictions may discourage 
minors from gaining entry to these establishments, and will prevent their 

‘exposure to undesirable elements.’” 
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Kentucky 
 
 In Envy Ltd. v. City of Louisville, 734 F. Supp. 785 (W.D. Ky. 1990), the United 
States District Court for the Western District of Kentucky upheld an ordinance that 
regulated the location and operation of adult entertainment establishments.  The 
ordinance included an hours of operation provision that prohibited operation between 
12:00 midnight and 6:00 AM.  The ordinance also included a requirement that, prior to 
receiving a license to operate an adult entertainment establishment, the applicant must 
make certain disclosures. 
 
 The Plaintiff, a cabaret owner, asserted that there was insufficient evidence to 
restrict the hours of operation.   

“The essence of the plaintiff’s Constitutional challenge to the above listed 
restrictions is that the City of Louisville, though receiving evidence 
regarding adult entertainment businesses in general and their secondary 
effects, did not receive and therefore did not rely upon, in their enactment 
of this ordinance, evidence which specifically noted problems associated 
with cabarets.” 

 
The court responded that it “believes that the plaintiff seeks to impose on the City 

an ‘unnecessarily rigid burden of proof.’  The City must merely demonstrate a reasonable 
relationship between the ordinance and the problems is faces.”  (citation omitted). 
 

“[A]s the ordinance sets forth . . ., the noise and increased crime rate 
during the hours between midnight and 6:00 A.M. justifies the modest 
reduction in hours of operation from 12:00 A.M. to 6:00 A.M., leaving 
eighteen hours in each day in which the adult entertainment establishments 
may operate.  The City found that the extensive involvement of organized 
crime in adult entertainment activities, . . . necessitates disclosure of true 
owners of these establishments to aid in enforcement of criminal laws, 
pub[l]ic and safety regulations and income tax laws.” 

 
The court upheld the licensing and hours of operation provisions stating “the 

ordinance is rationally related to the reduction in secondary effects resulting from adult 
entertainment businesses and is therefore within the bounds of the United States 
Constitution.” 
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Kentucky 
 
 In Movie World, Inc. v. Sloane, 458 F. Supp. 863 (W.D. Ky. 1978), the United 
States District Court for the Western District of Kentucky, Louisville Division, reviewed 
a city ordinance that regulated adult businesses.  The ordinance included a licensing 
provision and restrictions, including open booth and lighting requirements for adult 
amusement arcades. 
 
 Plaintiff challenged the ordinance as a violation of the First and Fourteenth 
Amendments.  The plaintiff contended that “the Ordinance d[id] not set standards with 
required specificity, resulting in a ‘chilling effect’ upon First Amendment rights.”  
Plaintiff sought a preliminary injunction against the enforcement of the ordinance. 
 
 In a memorandum opinion, the District Court denied the request for a preliminary 
injunction, stating that,  

“[t]he licensing authority herein appears to be guided by ‘narrow, 
objective and definite standards’ as required by the Supreme Court of the 
United States.  Enforcement of the Ordinance does not appear as being 
conducted in bad faith or for purposes of harassment.  Neither does the 
Ordinance flagrantly and patently violate constitutional guarantees, either 
on its face or in its application to this particular plaintiff.” 

 
A copy of the ordinance is found as an appendix to the case. 

 87



Kentucky 
 
 In Renfro Valley Folks, Inc. v. City of Mt. Vernon, Kentucky, 872 S.W.2d 472 
(Ky. Ct. App. 1993), the Court of Appeals of Kentucky held that a business license tax 
imposed by the City on "Entertainment Centers" based on their volume of business was 
"arbitrary, unreasonable and capricious; and [] unconstitutional."   
 

The City of Mt. Vernon had amended its business license tax ordinance, which 
imposed flat-rate taxes for operating a variety of businesses in the City, to assess a license 
tax of 3% of the gross ticket receipts upon businesses classified as "Entertainment 
Centers."  These centers were defined as "any business entity that provides entertainment 
and charges a fee for admission." 

 
The court agreed with Plaintiff's contention that the amendment is prohibited 

special legislation since it violates the equality mandate of the Kentucky Constitution, 
which states that 

"the application of the law should be general, operating equally and alike 
upon every trade, occupation, and profession that it was designed to reach.  
If a few, or any number of persons less than all, who follow a designated 
trade, occupation, or profession may be exempt, while the others are 
taxed, the law imposing the tax would not be general, but special and 
local, and forbidden by . . . the Constitution." 

   
The court stated that "[i]t is unfair that 'Entertainment Centers' are taxed based on 

volume of business whereas substantially-similar businesses pay only a nominal yearly 
fee." 
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Kentucky 
 
 The Court of Appeals of Kentucky in 2001 rendered a decision in Restaurant 
Ventures, LLC v. Lexington-Fayette Urban County Government, at 60 S.W.3d 572.  In 
upholding an ordinance that regulated the activities, licensing requirements, and hours of 
operation of adult entertainment establishments, the court held that: 

“The regulation of operating hours of adult entertainment establishments 
is a valid exercise of the government’s power to regulate those 
establishments.” 

The ordinance prohibited adult entertainment establishments from operating between the 
hours of 1:00 a.m. and 3:00 p.m. 
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Louisiana 
 
 The exposure of a police officer’s genitals by another in a peep show booth did 
not fit the definition of obscenity in La. R.S. 14:106 A(1).  (State v. Mancini, 449 So. 2d 
118 (La. Ct. App. 1984). 
 

Note #1 
 
 A lower court had held that a peep show booth was not a public place.  The Court 
of Appeals did not reach this argument. 
 

Note #2 
 
 The Supreme Court of Louisiana denied a petition for certiorari in 1984 (450 So. 
2d 955). 
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Louisiana 
 
 Where a lower court judge ruled that contemporary community standards were 
not applicable to a violent peep show film showing sado-masochistic abuse, the Supreme 
Court of Louisiana reversed.  (State v. Russland Enters., 555 So.2d 1365 (La. 1990)). 
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Maryland 
 
 318 North Market Street v. Comptroller of the Treasury, 554 A.2d 453 (Md. Ct. 
Spec. App. 1989), is a Maryland Court of Special Appeals case decided in 1989 that 
affirmed the ruling of the Circuit Court for Baltimore City that peep shows were subject 
to the ten percent admissions and amusement tax of the State of Maryland.  The court 
said: 

“[W]e [] hold that the Tax Court found that appellant’s ‘peep shows’ were 
not movie theatres . . . and that the ‘peep shows’ constituted recreational 
equipment . . . correctly assessed at the 10% rate.” 
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Maryland 
 
 Annapolis Rd. Ltd., the owner and operator of an adult bookstore with peep show 
booths, brought a Civil Rights Action against Anne Arundel County, in which they 
claimed that their constitutional rights were violated by the existence of a licensing 
ordinance.  This was a more recent ordinance, imposing a moratorium and certain 
Maryland statutes that prohibited the public display of depictions of sexual acts.  
(Annapolis Rd. Ltd. v. Hagner, 996 F.2d 1441 (4th Cir. 1992)). 
 
 An officer of the County Department of Inspection and Permits located peep show 
machines without permits and gave the bookstore applications for permits.  The 
bookstores indicated that such was unconstitutional. 
 
 The lower District Court had dismissed all claims.   
 
 The Circuit Court held that the new licensing requirements providing additional 
statutory guidelines and limitations on discretion were valid. 
 
 The court noted that the appellants were denied the ability to obtain licenses 
because of the moratorium law.  The Circuit Court held that the moratorium was not a 
speech restraint since it only affected the manner in which the speech was portrayed.  It 
indicated that the explicit material could be rented or sold and still be made available 
without peep show booths (citing Arcara). 
 
 The court said that the shortness of the four-month moratorium enhanced its 
reasonableness and was a minimal restriction that did not violate the First Amendment 
considering its purpose. 
 

Note 
 
 This is an unpublished opinion.  Rules of the Fourth Circuit may limit its citation. 
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Maryland 
 
 The Baltimore City Code required a city ordinance to regulate the construction of 
or conversion of a building into a theater, rather than by permits issued by the city. 
 
 In Dept. of Housing & Community Development v. Ellwest Stereo Theaters, Inc., 
284 A.2d 406 (Md. 1971), the complainant operated an adult business, which contained 
individual booths that could only accommodate one person at a time.  The booths were 
each equipped with a coin-operated movie projector and screen.  The City contended that 
the business was operating illegally in the absence of the authorization required under the 
ordinance regulating theaters.  Ellwest Stereo contended that it was not operating a 
theater within the definition of the City Code. 
 
 The Maryland Court of Appeals agreed with Ellwest Stereo, stating: 

"Such a place is not a theater within the common parlance and experience 
of society." 

 
 The court also considers other factors that support their finding that the business 
was not a theater, stating: 

"There is no general admission or any admission money paid upon 
entering the premises, the only payment being that made by placing a coin 
in the slot in the private booth to activate the projector in that individual 
booth.  Furthermore, the premises contains no assembly space of any 
consequence." 

 
 The court finding that the adult business was not operating as a theater affirmed 
the holding of the Circuit Court of Baltimore. 
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Maryland 
 
 Gayety Books, Inc. v. Baltimore, 369 A.2d 581 (Md. 1977) was a Maryland Court 
of Appeals matter involving the necessity for a license for each coin-operated amusement 
device where the City of Baltimore had won a summary judgment order. 
 
 On appeal the Maryland Court upheld the ordinance against claims of vagueness, 
procedural safeguards, equal protection violations and overbreadth. 
 
 The court noted that: 

“[C]ommercial enterprises dealing in First Amendment materials or 
exercising First Amendment rights are not immune from reasonable 
taxation.” 

 
 The provision relative to licensing was construed by the court to eliminate 
discretion and thus constitutional. 
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Maryland 
 
 The case of Gresser v. Anne Arundel County, 709 A.2d 740 (Md. Ct. App. 1998) 
involved the validity of a moratorium on licensing of “peep” shows.  The moratorium 
was challenged, but became moot by the adoption of a peep show ordinance and so a 
federal court dismissed the challenge.  That ruling was affirmed by the Fourth Circuit  
sub nom., Annapolis Road Ltd. v. Hagner, 966 F.2d 1441 (reported elsewhere in this 
study) in 1992.  The Plaintiff’s challenge the new ordinance. 
 
 The Maryland Court of Appeals in this case noted that the city conceded that in 
light of various Maryland cases, recently decided, its licensing provision for adult arcades 
was unenforceable.  It, however, reversed the decision entitled Annapolis Road v. Anne 
Arundel County, 686 A. 2d 738 (1996) on procedural grounds with instructions to 
remand to the Circuit Court for Anne Arundel County. 
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Maryland 
 
 Harrington v. State of Maryland, 300 A.2d 405 (Md. Ct. Spec. App. 1973) 
involved the failure to obtain a license to exhibit peep show films under a statute 
requiring prior review by a film review board. 
 In deciding the case, the court said: 

“There can be no doubt but that the State has the right to require the 
submission of film for prior approval.  See Times Film Corp. v. Chicago, 
365 U.S. 43 (1961); Freedman v. Maryland, 380 U.S. 51 (1965); Star v. 
Preller, Civil No. 72-27-Y, D.C. Md. decided October 5,1972.” 

 
 It also said: 

“There is no question of violation of obscenity laws involved in the instant 
case; appellant was convicted of displaying films without having first 
presented them to the Board . . . .” 

 
 The case was remanded for failure of proof of Harrington’s responsibility. 
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Maryland 
 
 Maryland had a law, that was upheld as amended by the United States Supreme 
Court in Star v. Preller, 419 U.S. 956, in 1974, that required all films to be submitted to 
the State Board of Censors to determine in advance of their public availability as to 
whether or not they were obscene. 
 
 A bookstore with hard core peep-shows that included hard core materials failed to 
submit the same.  The State’s Attorney applied for an arrest and search warrant and a 
temporary restraining order.  The bookstore resisted the effort. 
 
 The Maryland Court of Appeals in Marques v. State, 298 A.2d 408 (Md. Ct. App. 
1973) ordered the seizure and destruction of the peep show films. 
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Maryland 
 
 Modern Social Education, Inc. v. Preller, 353 F. Supp. 173 (D. Md. 1973) was an 
attempt to avoid the force of Star v. Preller, (reported elsewhere in this study) (which 
upheld Maryland law requiring a license to disseminate a film including those in peep 
shows prior to dissemination) by creating a non-profit private club and going into Federal 
Court to relitigate the statute. 
 
 The Federal Court indicated that there were two pending state cases where the 
issue could be aired and refused to assume jurisdiction. 
 
 The Fourth Circuit reviewed this case sub nom. Age of Majority Educational 
Corp. v. Preller, 512 F.2d 1241 (4th Cir. 1975).  It affirmed the District Court's decision 
in part, but reversed and remanded the case in order for the District Court to adjudicate 
the plaintiff's claim for declaratory relief.  
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Maryland 
 
 In 1973, the District Court of Maryland issued an unreported decision in Star v. 
Benton, No.-72-6074, which the 4th Circuit affirmed in 1975 at 530 F. 2d 970.  The 4th 
Circuit stated that: 

“The City of Baltimore can apply a non-regulatory, non-confiscatory 
license tax on all coin-operated amusement devices to coin-operated 
movie machines.” 

 
 The United States Supreme Court denied a petition for writ of certiorari in 1976 
(426 U.S. 934). 
 

Note 
 
 The Rules of the Fourth Circuit Court of Appeals may limit citation to 
unpublished opinions.  Please refer to the Rules of the United States Court of Appeals for 
this Circuit. 
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Maryland 
 
 Star v. Preller, was a case from the Federal District Maryland Court, 375 F. Supp. 
1093 (D. Md. 1974), testing the validity of the Maryland statute that required that peep 
show and other films be first submitted to the Maryland State Board of Censors before 
being made available to the public. 
 
 The plaintiff had previously brought suit in 1972 to test the statute's validity in the 
District Court but was rebuffed (352 F. Supp. 530 (D. Md. 1972)).  He appealed to the 
United States Supreme Court at 413 U.S. 905 (1973).  That Court remanded the case to 
reconsider in the light of Miller v. California and related cases. 
 
 This court then reconsidered the case with the benefit of Freedman v. Maryland, 
380 U.S. 51 (1965) and an amended statute. 
 
 The court, in passing, noted that: 

"No right of privacy was found to attach to the patrons of the two 
establishments even though peep shows were generally viewed in relative 
privacy . . . . The state has a valid interest in regulating the public, 
commercial display of films so long as adequate procedural safeguards of 
constitutional rights are provided." 

 
 The court concluded: 

"Having reconsidered our earlier opinion in the light of Miller v. 
California,  we find . . . that Maryland's motion picture censorship statute . 
. . meets the constitutional requirements enunciated in Freedman v. 
Maryland, . . . both on its face and as applied to the plaintiff in this case." 

 
Note 1 

 
 This is an immensely significant decision which was again appealed to the 
United States Supreme Court at 419 U.S. 956 (1974).  That Court said: 

"The judgment is affirmed."  By its affirmance (which has never been 
overruled) the Supreme Court of the United States gave its blessing to the 
Maryland Statute.  This literally means that any State (and perhaps County 
and City) can set up a Film Review Board, following the Maryland 
language and require every film viz. motion picture, peep show film and 
possibly all videos to first be checked to cull out those that are obscene 
before they are available to the public.  Of course, such a statute or 
ordinance must follow the Freedman v. Maryland guidelines and language 
similar to Maryland to provide for proper procedural guidelines and 
prompt judicial review of any obscenity determination to avoid invidious 
censorship. 
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Note 2 

 
 It is surprising that no state or city has attempted this approach, which, of course, 
is the most efficient way of attacking the obscenity problem, as compared to an 
individual arrest for exhibiting an obscene film. 
 

Note 3 
 
 As far as we can determine, Star v. Preller is still the law of the land. 

 102



Massachusetts 
 
 Commonwealth v. Lotten Books, Inc., 428 N.E.2d 145 (Mass. App. Ct. 1981) has 
various holdings regarding peep show machines among which are the following: 

1. Providing peep shows that have coin-operated films in individual 
booths that are obscene constitutes dissemination of obscenity under 
the Massachusetts statute. 

2. The person in charge of the bookstore where coin-operated peep show 
films were shown in individual booths is in possession of the films. 

3. There was no denial of equal protection in treating the manager of a 
peep show emporium differently from manager of a motion picture 
theater. 
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Massachusetts 
 
 The United States District Court for the District of Massachusetts in Fantasy Book 
Shop, Inc. v. Boston, 531 F. Supp. 821 (D. Mass. 1982) indicated that there was no denial 
of First Amendment rights where a license for peep shows was refused after a 
Development Council funded by the government opposed the license at a particular 
location.  
 
 The court held mere funding of the council did not amount to state action and that 
the only inhibition on the peep shows was the place where they could be established. 
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Minnesota 
 
 An ordinance in the City of Ramsey required the removal of viewing booth doors 
in adult bookstores.  In City of Ramsey v. Amusement Center, Inc., 498 N.W.2d 25 
(Minn. Ct. App. 1993), the Court of Appeals of Minnesota reviewed and affirmed a trial 
court decision that compelled closure of an adult bookstore pending its compliance with 
this ordinance. 
 
 The adult bookstore had been notified of its violation of the ordinance and had 
made changes to comply.  However, it had not completely removed the viewing booth 
doors, but only modified them by cutting off 18 inches from the top and bottom and 
making two–inch peepholes in the doors.  The bookstore argued that in doing so it had 
complied with the language of the ordinance, which stated that such booths “shall have at 
least one side open to an adjacent public room so that the area inside is visible to persons 
in the adjacent public room.” 
 
 In response, the court stated that: 

“A two-inch peephole does not make a solid door transparent or permit 
activity inside the booth to be viewed from outside.  Further, eighteen-inch 
cutaways from the top and bottom of a solid door neither render the door 
transparent nor allow viewing into the booth from the public area    
outside. . . . The bookstore’s modified doors violate the clear language and 
intent of the city’s ordinance.” 

 
Note 

 
 The court makes note of a Constitutional issue raised by defendant to the effect 
that the ordinance violated the First Amendment, which the defendant raised in its 
statement of the case.  The court refers to a similar ordinance that had been upheld under 
a First Amendment challenge because it was “content-neutral and served a legitimate 
government objective, and the government interest (curtailing the spread of disease) was 
unrelated to suppression of free expression . . . .” (citing Doe v. City of Minneapolis, 693 
F. Supp. 774 (D. Minn. 1988), aff’d, 898 F.2d 612 (8th Cir. 1990)).  However, since the 
bookstore did not brief or argue this issue the court stated that it “ha[d] abandoned any 
constitutional challenge.” 
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Minnesota 
 
 The Federal District Court for the District of Minnesota in August of 1988 
reviewed an open booth ordinance in Doe v. City of Minneapolis, 693 F. Supp. 774 (D. 
Minn. 1988) and upheld the same as a time, place and manner regulation over objection 
of a 65% loss of business.  It held that there was a rational basis between the council’s 
Findings and the ordinance, which required removal of doors and “Glory” holes.  The 
Court also rejected privacy, over breadth and equal protection claims. 
 
 The court applied the O’Brien test and found that the law provided adequate 
channels of communication. 
 
 This case was affirmed with opinion, by the Eight Circuit.  That case is 
considered elsewhere in this study. 
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Minnesota 
 
 Doe v. City of Minneapolis, 898 F.2d 612 (8th Cir. 1990) was an Eight Circuit 
case decided in March of 1990.  It affirmed the District Court opinion of 693 F. Supp. 
774 (D. Minn. 1988).  The City in 1988 adopted an ordinance designed to diminish the 
proliferation of contagious diseases and AIDS caused by high risk sexual conduct which 
was shown to take place in peep show booths by requiring that the doors be removed, 
providing for lighting and prohibiting “glory” holes. 
 
 The Minnesota Department of Health had sent a report to the City Council stating, 
in part: 

“As of January 1, 1987, approximately 50,000 cases of AIDS have been 
reported in the United States.  However, it is estimated that more than 1.5 
million persons residing in the U.S. are infected with HIV.” 

 
 The Doe Circuit Court stated: 
  

“The record before the council included: (1) affidavits by Minneapolis law 
enforcement officers stating that they had observed mutual masturbation, 
oral sex, and anal sex in adult bookstore viewing booths; (2) support for 
the proposed ordinance from the Minnesota State Epidemiologist . . . ; (3) 
scientific articles on the spread of the AIDS virus; and (4) affidavits 
submitted from Marion County, Indiana.” (citations omitted). 

 
 The court in a footnote stated that the Minneapolis ordinance was patterned after a 
similar one from Marion County, Indiana. 
 
 The court upheld the ordinance against claims of violation of the First 
Amendment or right of privacy and indicated that Ward v. Rock Against Racism, 491 
U.S. 781 (1989) analysis should be applied and stated that the ordinance was an 
appropriate time, place, and manner restriction. 
 
 In its review, the court said that: 
 

“To establish such an [governmental] interest, the city must show that the 
evidence the council relied upon in formulating the ordinance ‘is 
reasonably believed to be relevant to the problem’ that the government is 
addressing. . . . Judicial review of such a determination ‘goes only to 
whether the legislative determination of justification and fitness is not 
facially without factual support, hence not arbitrary and capricious.’  As 
noted earlier, the council’s record contains abundant evidence of the threat 
posed by AIDS to public health.” (citations omitted) (underlining added). 
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 The court also offered some guidance from Ward on the necessity for narrow 
tailoring stating: 
 

“The fact that the ordinance must be narrowly tailored does not mean that 
it must do so through the least-restrictive or least-intrusive means 
available.  The Supreme Court in Ward stated that ‘the requirement of 
narrow tailoring is satisfied ‘so long as the regulation promotes a 
substantial interest that would be achieved less effectively absent the 
regulation.’’” 

 
 The Findings, Evidence, and Provisions of the Minneapolis Ordinance contain 
many elements of imitation.  (A copy of the ordinance is reproduced as Appendix IV.) 
 
 
 

 108



Mississippi 
 
 We include the case of Lakeland Lounge v. City of Jackson, 973 F.2d 1255 (5th 
Cir. 1992), decided by the Fifth Circuit in 1992 for its principle that if the Planning 
Commission has evidence of Secondary Effects, it is not necessary: 
 
  “[T]hat the council members personally physically review the  

studies . . . .” 
 
 This was buttressed by the fact that the Planning Commission, at a public 
meeting, discussed secondary effects and that five of the seven members of the council 
were present. 
 
 The United States Supreme Court denied a petition for writ of certiorari in 1993 
(507 U.S. 1030). 

 109



Mississippi 
 
 The Fifth Circuit in 1986 rendered a decision in Star Satellite v. City of Biloxi, 
779 F.2d 1074 (5th Cir. 1986).  This was an adult bookstore hours of operation case.  The 
limitation of operating hours to 10 a.m. to 12 midnight, Mondays through Saturdays, and 
the provision for closure on Sundays were upheld. 
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Missouri 
 
 In November of 1988, the Eastern District of Missouri at 699 F. Supp. 1393 (E.D. 
Mo. 1988), aff’d, 905 F.2d 223 (8th Cir. 1990), examined an ordinance of the City of 
Bridgeton in Postscript Enters. v. City of Bridgeton.  The ordinance required open booths 
and all viewing areas to be visible from a continuous main aisle and a permit to operate a 
movie arcade. 
 
 This court held that only the manner of the exhibition of the films was restricted, 
not their content and upheld the same including the permit provisions. 
 
 The case was appealed to the Eighth Circuit at 905 F.2d 223 in June of 1990.  The 
appellate court noted the resemblance to Wall Distributors.  The pre-enactment evidence 
was sparse, but the Circuit Court, making note of the small population, gave added 
weight to the Preamble and indicated that the city could rely on the evidence found in 
municipalities and need not conduct its own independent investigation.  Applying Ward, 
that court found that it was content-neutral regulation. 
 

Note 
 
 The ordinance is attached to the Eight Circuit Report of the case.  The Eight 
Circuit, based partly on the smallness of the municipality, apparently stretched a bit to 
find the evidence needed to support the law.  
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Missouri 
 
 Postscript Enters., Inc. v. Peach, 878 F.2d 1114 (8th Cir. 1989), is an Eight Circuit 
case involving the seizure of films, magazines, videotapes, coin-operated devices, 
viewing booths, viewing devices, video cassette players, and related computer equipment 
used in exhibiting motion pictures in booths in an adult bookstore.  These items were 
seized by the police pursuant to the Criminal Activity and Forfeiture Act.  
 
 The defendant contended that the Act violated its First, Fourth, Fifth, and 
Fourteenth Amendment rights because it permitted and encouraged police to seize 
materials protected by the First Amendment.  Defendant argued that the seizure was an 
“impermissible prior restraint on the exercise of first amendment rights.”   
 
 The Eighth Circuit affirmed the District Court’s decision to dismiss the case based 
on the abstention doctrine enunciated by the United States Supreme Court in Younger v. 
Harris, 401 U.S. 37 (1971).  At the time the defendant had filed suit in the District Court 
challenging the Act, “forfeiture proceedings . . . were pending in state court.”  The 
abstention doctrine permits “a federal court to decline to hear a case in which: a federal 
court is called upon to enjoin an on-going, criminal or non-criminal state judicial 
proceeding if (1) the proceeding provides an adequate opportunity for Postscript to raise 
constitutional challenges in the state proceeding, and (2) the proceeding implicates state 
interests.” (citations omitted). 
 
 The court does note that it is “in no way passing on the constitutionality of the 
statutes under attack.  [It] only holds that abstention was proper under the principles of 
Younger and its progeny.” 
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Missouri 
 
 In Postscript Enters., Inc. v. Westfall, the United States District Court of the 
Eastern District of Missouri at 596 F. Supp. 205 (E.D. Mo. 1984), reviewed a case 
involving the constitutionality of state statutes that allowed seizure of obscene material 
being sold, exhibited, distributed or circulated to the public, and also of property used to 
publish or produce such material.  The statutes also provided that all seized materials 
shall be forfeited to the State of Missouri. 
 
 The movie projectors and viewing booths used to display adult movies in 
plaintiff’s adult bookstore were seized by the St. Louis County Police Department.  The 
District Court upheld the seizure statute as constitutional because it provided adequate 
safeguards that protected due process rights (i.e. a warrant must be obtained prior to 
seizure of material; if more than twenty items are to be seized or the item to be seized is a 
film being exhibited to the public, a hearing must be held prior to seizure and a decision 
made within ten days).   
 

In addressing the constitutionality of the seizure statute, the District Court had 
stated, 

“The seizure as evidence of non-obscene items related to the crime being 
investigated is a valid and accepted procedure in the investigation and 
prosecution of crimes.” 

 
The District Court, however, agreed with the plaintiff’s contention that the 

forfeiture statute was not applicable to the items seized from his store and, thus, die not 
address the constitutionality of that statute.  The court stated, 

“There is no suggestion in the stipulations that the booths and projectors 
are being used to manufacture or produce anything.  They are simply used 
to display the films.  Thus, although the booths and projectors are clearly 
within the seizure statute, [], they are not subject to forfeiture . . . .”  

 
 The District Court refused to address the issue of whether or not the seizure 
statute was applicable to this plaintiff because it was not a matter “properly before the 
Court as it [was] in the nature of a defense to prosecution under the statute.” 
 
 The Eighth Circuit affirmed in part and reversed in part (771 F.2d 1132 (8th Cir. 
1985)), agreeing with the District Court that the seized booths and projectors did not fall 
within the forfeiture statute, but found that the District Court should address whether or 
not the seized items were within the purview of the seizure statute.  The Eighth Circuit 
remanded the case so that the District Court could consider this issue. 
 

Note 
 
 The texts of the relevant statutes are attached as an appendix to the Eighth Circuit 
decision.  
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Missouri 
    
 A Kansas City Ordinance regulating video viewing booths in adult bookstores 
was challenged in Scope Pictures of Missouri, Inc. v. City of Kansas City, 140 F.3d 1201, 
which was an Eighth Circuit case decided in April of 1998.  The Eight Circuit affirmed 
the District Court opinion, which had upheld the ordinance as constitutional under both 
the Federal and State Constitution. 
 
 The ordinance included: 

1. An open booth requirement; 
2. A requirement that establishments post signs and make available to 

patrons pamphlets containing information on sexually transmitted 
diseases, which are prepared or approved by the City’s department of 
neighborhood and community services; and, 

3. A requirement that booths be maintained in clean and sanitary 
conditions. 

 
 Scope Pictures challenged the entire ordinance maintaining it was overbroad in 
violation of the First Amendment.  The court held the ordinance was not overbroad, 
stating: 

“The ordinance sufficiently directs its application to the type of motion 
picture arcade booths the City is attempting to regulate.” 
 

The court also rejected the challenge to the open booth requirement on the basis 
that it was an unconstitutional time, place, and manner restriction on protected speech, 
stating:  

 
“[T]he ordinance is content-neutral, [] the ordinance is narrowly tailored 
to serve a significant governmental interest, and [] alternative channels of 
communicating such materials are left open.” 

 
The requirement that establishments post signs and provide pamphlets was upheld 

by the court, which stated: 
“[W]e have concluded that ‘First Amendment protection against 
compelled speech . . . has been found only in the context of governmental 
compulsion to disseminate a particular political or ideological message. 
[citation omitted]  In this case, no political or ideological message is 
implicated in providing information about sexually transmitted diseases 
and unsafe sexual activities.” 

 
 Scope Pictures also challenged the sign and pamphlet requirement on the basis it 
could allow the ordinance to function as the equivalent of a license revocation because 
city officials were not under any time limit to approve a particular pamphlet and they 
could, thus, withhold or delay approval.  Scope Pictures cited several United States 
Supreme Court cases that supported their contention that the ordinance was not valid 
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because it did not provide for a specific time period of approval or denial.  The court 
responded to this, stating: 

“[T]he ordinance in question does not give City officials the power to 
revoke the appellant’s licenses to operate upon noncompliance with the 
sign and pamphlet requirements.  So any delay inherent in the approval of 
the signs and pamphlets is irrelevant.” 

 
Another challenge to this ordinance was that the provision requiring the booths to 

be maintained in clean and sanitary conditions was unconstitutionally vague, under the 
Federal Constitution.  The court also rejected this challenge, stating that: 

“[A] person of common intelligence would have no difficulty in knowing 
how to comply with the requirement that motion picture arcade booths be 
kept in a ‘clean and sanitary condition’.” 

  
  

 115



Nebraska 
 
 The Supreme Court of Nebraska in City of Lincoln v. ABC Books, Inc., 470 
N.W.2d 760 (Neb. 1991) upheld an ordinance of the City of Lincoln under which booths 
were forbidden in picture arcades.  The court upheld the ordinance against charges of 
vagueness and violations of free speech.  The court held it met the Ward test of valid 
content-neutral ordinances and dismissed loss of revenue arguments.  
 
 In confirming the granting of a nuisance injunction the court said: 

“We find that ABC Books openly, publicly, repeatedly, continuously, 
persistently, and intentionally violated the city’s ordinance . . . .” 
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Nevada 
 
 In Janra Enters., Inc. v. Reno, 818 F. Supp. 1361 (D. Nev. 1993), the Federal 
District Court in Nevada in February, 1993, rejected Janra’s contention that it should be 
able to operate a video arcade for the purposes of previewing video rentals in a zoning 
district where video stores, but not motion picture theaters are permitted. 
 
 This court, however, held that a Preamble indicating that the City wished to 
regulate adult businesses, which would have a deleterious effect on adjacent areas and to 
prevent their concentration near areas frequented by minors was insufficient to support its 
assumption that the regulation of these businesses would prevent these secondary harms.  
The court said: 

“When making the determination that such secondary harms are likely to 
occur absent regulations, cities must rely heavily on evidence to support 
their findings.” (underlining added). 

 
Note 

 
 This case indicates that a Preamble and Findings, in an ordinance may fail in the 
absence of local “evidence” of deleterious effects or of Studies from other locales or as 
indicated in Renton, reliance on Detailed Findings from other locales. 
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Nevada 
 
 In Techtow v. City Council of North Las Vegas, 775 P.2d 227 (Nev. 1989), the 
Supreme Court of Nevada reversed part of decision of the Eighth Judicial District Court, 
which had upheld an ordinance regulating massage parlors. 
 
 The Supreme Court agreed with the plaintiff’s contention that the “provision in 
the ordinance requiring a window in a door of any room in which a massage or bath is or 
may be provided . . . violates the right to privacy.”  The court noted that the ordinance 
also prohibited these “doors from being capable of being locked and this served to protect 
the government’s interest in discouraging prostitution or other illicit conduct by 
permitting ease of inspection.”   
 
 The court stated that:  

“[a] well-intentioned customer of a legitimate massage parlor is likely to 
expect and demand a reasonable amount of privacy during a massage.  
The window requirement subjects a customer to exposure to all who pass 
by, yet fails to materially serve any rational state interest beyond that 
served by the prohibition against locks on doors to any rooms in which a 
massage or bath may be provided.” 

 
The court also stated, with respect to an hours of operation restriction in the ordinance 
that:  

“[W]e conclude that the district court was correct in finding that section 
3.60.110, the limitation of hours of operation, was not in violation of 
Techtow's right to equal protection. . . . There are valid reasons for 
restricting the hours of operation to coincide with optimum periods of 
policing availability. It is unreasonable to compel the public to divert 
limited law enforcement resources to massage parlor operations when they 
are critically needed for more serious concerns elsewhere.” 
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New Hampshire 
 
 In an unpublished opinion in 1995, the New Hampshire Superior Court upheld an 
open booth ordinance and granted summary judgment to the defendant, the City of 
Portsmouth. Rosetti v. City of Portsmouth, No. 94-C-165 (N.H. Super. Ct. 1995). 
 
 The ordinance was challenged under both the Federal and State Constitution by 
the plaintiff as a violation of the right to free speech, equal protection, a taking of 
property and a violation of civil rights.  The court upholds the ordinance as valid under 
the Federal and State Constitutions.   
 
 In responding to the plaintiff’s contentions that the ordinance violates his right to 
free speech because its true intent was to restrict or eliminate pornographic materials, the 
court, referring to O’Brien, states that: 

“[T]he proper analysis is not whether an impermissible purpose 
underlies the statute, rather, the proper analysis is whether the 
statute can be justified by a proper purpose.”  

 
The court found that under both the State and Federal Constitutions, the plaintiff 

failed to  
raise a material issue of fact. 
 
 The court also found the ordinance to be a time, place, or manner regulation  
under Renton and content-neutral.   
 
  “The Court finds that this is a substantial government interest, grounded 

not only in the experiences of other communities, but also in the record 
before the City Council as to what was occurring within the City’s existing 
closed booth establishments.” (citation omitted) 

 
 The court also stated “the prevention of both crime and spread of disease, are  
unrelated to the suppression of free expression.” 
 
 The plaintiff contended that the State Constitution provides more protection than  
the Federal Constitution, with respect to the “least restrictive analysis” that is part of  
O’Brien.  The court responds that: 

“While the Court acknowledges that New Hampshire’s standard offers 
higher protection, it is clear that the result is the same under either analysis 
since the City’s ordinance satisfies New Hampshire’s higher standard as 
being only as broad as is required to further the City’s interest in 
discouraging prostitution and preventing the unhealthy conditions 
associated with closed booths.” 

 
 The court also noted that under Ward since the ordinance is not subject to strict 
scrutiny a least restrictive analysis is not required. 
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 The court finds two sections of the ordinance regarding operator liability to be in 
contradiction of each other, but is able to sever those sections from the whole because of 
the “Savings Clause” in the ordinance. 
 
 In rejecting plaintiff’s claim that the ordinance denies him equal protection, the 
court noted that: 

“[H]otels, motels and video booths are not similarly situated since video 
booths are not private places for purposes of constitutional analysis. . . . 
An equal protection claim for disparate treatment can only arise after the 
City has actually applied the ordinance in a discriminatory fashion.” 

 
 The court also finds that the ordinance does not constitute a taking of property, 
either under the Federal or State Constitutions because the ordinance is narrowly tailored 
to achieve its purpose. 
 
 The plaintiff also contended that the open booth ordinance conflicts with a state 
statute that prohibits the disclosure of personal information about renters and buyers of 
videotapes.  The court finds that  

“[w]hile the abstract objective of [the state statute] is the protection of 
privacy, . . . the legislative intent pertains only to the dissemination of 
rental and sales records to third persons and not to the creation of an 
absolute right to privacy surrounding the actual rental or sale itself.” 

 
 The final contention of plaintiff was that the ordinance intentionally interfered 
with the prospective contractual relations between it and its customers, in violation of 
state law.  The court finds that “given [its] ruling that the City’s open booth ordinance is 
lawful, plaintiff is unable to establish that the prospective “breach” of contract, induced 
by enforcement of the ordinance, is wrongful.” 
 

Note #1 
 
 Note the different standard applied under the State Constitution when analyzing 
the O’Brien requirement that the regulation use the least restrictive means necessary to 
achieve its purpose.  The Superior Court agrees with the Plaintiff that “the New 
Hampshire Constitution provides more protection than Ward on this prong of the O’Brien 
analysis.” 
 
 However, the court also notes that it has not and does not need to address here the 
question of “whether an otherwise permissible time, place, or manner regulation may be 
invalidated by the availability of a less-speech-restrictive alternative” 
. 
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New Jersey 
 
 Ben Rich Trading, Inc. v. Vineland, 126 F.3d 155 (3d Cir. 1997) involved an 
attempt by Ben Rich to establish an Adult Entertainment Center in the City of Vineland 
including live entertainment, a video arcade and adult books.  Ben Rich was given the 
green light to open an adult bookstore with booths for the viewing of sexually explicit 
videos.  Subsequently, the Vineland City Council enacted two ordinances: one limiting 
the hours of operation from 8 a.m. to 10 p.m., Monday through Saturday and a second 
prohibiting video booths or conversation booths in adult bookstores which facilitate 
sexual activity by patrons. 
 
 In a suit in a New Jersey District Court, it was held that the City of Vineland had 
failed to demonstrate how the hours of operation would remedy any secondary effects.  
That court also implied that the restriction on booths appeared to be a complete ban. 
 
 The District Court had enjoined both the hours of operation and the restriction on 
booths, but gave the City the privilege of returning to the court with a request to amend 
the injunction if the City could demonstrate a link between a reasonable prohibition on 
the booths and the government’s health interest.  The court said the City was also free to 
amend its ordinance to comply with the Renton requirements. 
 
 On appeal the Third Circuit, using Renton guidelines, stated that the City must 
present evidence of “‘incidental adverse social effects that provides the important 
governmental interest justifying’ the content neutral regulation and . . . ‘the link between 
the regulation and the asserted governmental interest.’” (citing Phillips v. Borough of 
Keyport, 107 F.3d 164 (3d Cir. 1997), cert. denied, 522 U.S. 932 (1997)) (internal 
quotations omitted). 
 
 The Third Circuit referred to its opinion in Phillips, 107 F.3d at 178, to the effect 
that such a record could be established in the court after legislation is passed and 
challenged. 
 
 Since Vineland had come forward with evidence after the challenge, the Third 
Circuit held it met the evidentiary requirements for content-neutral regulations. 
 
 This court used Ward’s prescription for narrow tailoring viz. that it does not 
“burden substantially more speech than is necessary” to further the government’s 
legitimate interest.  It held that it did, being more lenient than Mitchell. 
 
 The court also found that the City had justified the prohibition on booths by 
adequate evidence.  It then construed the language of the ordinance to mean open booths 
with one side open to the public areas adopting the construction used in Chez Sez VIII v. 
Poritz, 688 A.2d 119, 122 (N.J. Super Ct. App. Div. 1997), cert. denied sub nom., Chez 
Sez VIII v. Verniero, 522 U.S. 932 (1997) (discussed elsewhere in this study). 
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The court also noted that, since the District Court injunction, Vineland had 
enacted a typical open booth requirement, which the District Court had upheld prior to 
this Third Circuit opinion.  
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New Jersey 
 
 Chez Sez VIII v. Poritz, 688 A.2d 119 (N.J. Super. Ct. 1997) is a 1997 New 
Jersey Superior Court Appellate Division decision, which upheld a Statute of the State of 
New Jersey providing for Open Booths.  This was accomplished by a construction of the 
statute’s language to, in effect, read its language as being satisfied by a typical Open 
Booth approach.  A violation of the statute could bring a one-year nuisance padlock and 
forfeiture of property.  The court held that Pre-Enactment legislative evidence was 
sufficient to show that a health problem could be ameliorated by its terms.  The statute 
reversed an unpublished opinion of Law Division dated August 31, 1995. 
 
 The court applying Renton, Ward, Clark and Mitchell, said the “‘regulation 
promotes a substantial government interest that would be achieved less effectively absent 
the regulation’” and that “‘[t]he regulation ‘need not be the least-restrictive or least-
intrusive means of doing so’’” and will not be invalidated “‘simply because a court 
concludes that the government’s interest would be adequately served by some less-
speech-restrictive alternative.” (quoting Mitchell and Ward).  It further held that the open 
booth provision did not violate the alternative means of communication prong. 
 
 The court finally dismissed a claim that, as a criminal law, more exacting scrutiny 
is required and also dismissed vagueness assertions.  It upheld use of the word “facilitate” 
and construed the statute to prohibit “glory” holes. 
 

Note 
 

The United States Supreme Court denied a petition for writ of certiorari in 1997 
(sub nom., Chez Sez VIII, Inc. v. Verniero, 522 U.S. 932 (1997)). 
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New Jersey 
 
 In New Hope Books, Inc. v. Farmer, 82 F. Supp. 2d 321 (D. N.J. 2000), the 
District Court of New Jersey refused to hear a First Amendment challenge to a state 
statute that “includes in the definition of a nuisance a sexually oriented business which 
offers enclosures that facilitate sexual activity by patrons”, stating that the challenge was 
not ripe for review. 
 

The court found that there was no “actual controversy” and stated, “there is no 
evidence of more than a speculative threat of prosecution and it does not appear that 
speech has been chilled.”   

 
Note 

 
 In Chez Sez VIII v. Poritz, 688 A.2d 119 (N.J. Super. Ct. 1997), cert. denied sub 
nom., Chez Sez VIII, Inc. v. Verniero, 522 U.S. 932 (1997) (discussed elsewhere in this 
report), the New Jersey Superior Court, Appellate Division had upheld a state Open 
Booth statute where a violation could bring a one year nuisance padlock and forfeiture of 
property.   
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New Jersey 
 
 A minimum purchase of tokens for admission to a peep show area of an adult 
emporium constitutes in New Jersey an “admission charge to or for the use of a place of 
amusement” subject to sales tax as a purchase. 
 
 The coins deposited in the coin-operated machines are under 75 cents and 
therefore underneath the minimum sales tax level. 
 
 In addition, the viewing devices themselves are not places of amusement. 
(Seventeen Thirty Corp. v. Director, New Jersey Div. of Taxation, 18 N.J. Tax 168 (N.J. 
Tax Ct. 1999)). 
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New Jersey 
 
 Trombetta v. The Mayor and Comm’rs of the City of Atlantic City, 436 A.2d 
1349 (N.J. Super. Ct. Law Div. 1981), involved a refusal by the City to grant an 
expansion of peep show licenses from 10 to 24. 
 
 At trial the City pointed to its Municipal Land Use Ordinance, which prohibited 
live nude dancing except in restaurants. 
 
 The court held that: 

“The City . . . has failed to proffer any reasons why the confinement of 
live entertainment to restaurants in the central business district is rationally 
related to legitimate municipal concerns.” 

 
 The court went on to indicate that this provision violated equal protection.  The 
court also held the denial on the basis of failure to conform with the peace, health, safety, 
convenience, good morals, or general welfare was impermissible. 
 
 The Superior Court added: 

“This decision does not intimate that a municipality may not regulate 
expressive activity -- even protected activity -- pursuant to narrowly-
drawn, content-neutral standards.” 

 
 This decision was affirmed by the Superior Court of New Jersey, Appellate 
Division at 454 A.2d 900 (N.J. Super. Ct. App. Div. 1982). 
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New Jersey 
 

U.S. Sound & Service, Inc. v. Township of Brick, 126 F.3d 555, was a Third 
Circuit case heard in 1997 that reversed a United States District Court decision and struck 
down an ordinance prohibiting enclosed movie booths. 
 
 A Planning Board in Brick Township imposed restrictions on the Plaintiff that 
prohibited enclosed movie preview booths in the video store he intended to operate on a 
particular property.  Within 600 feet of the property is the building that houses all the 
kindergarten and most of the first grade classes in the town, within 1500 feet is the high 
school, an establishment frequented by young customers is across the street, and the only 
public library is not far away. 
 
 The Plaintiff had listed “adult-themed videos” as part of the collection it intended 
to include in its store and also intended to provide viewing booths in the store to preview 
movies.  The Planning Board approved plaintiff’s application to operate the store on the 
condition that there would be “no private viewing of movies within an enclosed area 
anywhere upon the premises or within the structure.”  The Board also imposed the 
condition that if plaintiff decided to sell adult-themed material, it would have to do so in 
a separately walled area of the store that could not consume more than ten percent of the 
area of the store. 
 
 The Plaintiff claimed these restrictions violated its First Amendment right to free 
expression.  The Town’s justification for the conditions was “the protection of minors 
from exposure to adult entertainment materials.” 
 
 The District Court had relied on the intermediate scrutiny test in Renton to uphold 
the regulation, stating that the regulations were “content-neutral because [they were] 
aimed not at the sexually explicit content but rather at the ‘secondary effects’ of that 
entertainment on children.” 
 
 The Third Circuit rejected this, stated: 

“The impact of protected speech on minors is a direct, rather than 
secondary, effect, and a regulation that singles out non-obscene sexually 
explicit material because of its impact on minors is not content-neutral.” 

 
 Following Reno v. American Civil Liberties Union, 521 U.S. 844 (1997), the 
Third Circuit stated that because the Board’s sole basis for justifying the regulation was 
“a desire to protect minors . . . , Reno requires that we subject that resolution to strict 
scrutiny.” 
 
 However, the court also notes that even under the Renton intermediate scrutiny 
test, the regulation “is neither the least restrictive means of furthering that interest nor 
narrowly tailored to serve that interest.” 

“Even under Renton, the Township may not regulate its expressive 
activities in such a way that ‘a substantial portion of the burden  . . . does 

 127



not serve to advance’ the professed goal of preventing exposure of minors 
to adult entertainment (citing Ward).” 

 
Note 

 
 The Third Circuit notes that its holding is very narrow here because the Board 
“sought to justify the entire burden of their regulations of protected speech on the sole 
basis that minors should not be exposed to adult entertainment.”  The court specifically 
makes note that: 

1. It does not hold “that a municipality may not regulate private viewing booths for 
adult entertainment where it perceives serious secondary effects from their use 
that can be ameliorated only by such regulation.” 

2. It does not hold that “a municipality is powerless to limit the amount of adult 
entertainment marketed by a video store where it can prove that a store with a 
higher percentage of adult material will have serious secondary effects on the 
residential neighborhood that surrounds the store.” 

3. It also does not “suggest that where a video store will be patronized by minors 
elects to screen previews on a public screen, a municipality cannot prohibit public 
exhibition of previews of adult entertainment.” 
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New York 
 
 The Plaintiffs in 1487 Amusement Corp. v. Redlich, 350 F. Supp. 822 (S.D.N.Y. 
1972) brought a federal action to enjoin the City of New York from enforcing license 
requirements against peep show booth establishments.  The case of Image Book 
Distribution, Inc. v. City of New York was a consolidated action. 
 
 The Federal Court refused to entertain the matter because the interpretation of the 
Administrative Code sections was “before the State courts in pending civil and criminal 
proceedings.” 
 
 The court said: 

“[a]ny injunction issued by this court . . . would necessarily operate as a 
bar to the continuation of the civil and criminal proceedings now 
pending.” 

 
 The New York Federal District Court quoted Younger v. Harris, 401 U.S. 37 
(1971), in support of its abstention. 
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New York 
 
 Barbulean v. City of Newburgh, 640 N.Y.S.2d 935 (N.Y. Sup. Ct. 1995) is a 1995 
New York Supreme Court case involving the necessity for a peep show operator to obtain 
a special use permit under a zoning ordinance. 
 
 The court found that certain provisions of the ordinance involved were 
unconstitutionally vague in that narrow objective standards were not utilized in granting 
or denying a special use permit and that the board had unfettered discretion (citing Town 
of Islip v. Caviglia, 73 N.Y.2d 544 (1989)).  The court especially noted the looseness of 
the phrase “giving consideration, among other things” in the ordinance. 
 
 The court then proceeded to sever the unconstitutional sections of the ordinance. 
 

Note 
 
 This case is not for publication. 
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New York 
 
 In reversing an Order of the Supreme Court of New York County, which had 
permitted enjoinment of the defendant from operating a place of public amusement prior 
to obtaining the required license, the Supreme Court of New York, Appellate Division, 
First Department, stated: 

“The exhibition of motion pictures by means of coin-operated projection 
machines is encompassed within the First Amendment of the United 
States.”   

 
 The court also found that on its face the license requirement code appeared “to 
vest unbridled discretion in the Commissioner to define and determine the standards for 
granting a license.”  However, since “[i]n this posture of the case, [the court] [did] not 
reach the ultimate issue of whether the statute is in fact constitutional”, the court noted 
that if the requirement, “when read in conjunction with the related provisions of the code 
is to be interpreted and applied in such a manner as to limit the Commissioner’s 
discretion to areas of public safety or prevention of fraudulent practices. . . . [it] might 
pass constitutional muster.” (City of New York v. S&H Book Shop, Inc., 41 A.D.2d 637 
(N.Y. App. Div. 1973)).  
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New York 
 
 Whether or not the State of New York could collect sales or use taxes for coins 
deposited in peep show booths was at issue in In Re 1605 Book Ctr., Inc. v. Tax Appeals 
Tribunal, 631 N.E.2d 86 (N.Y. 1994). 
 
 The New York Court of Appeals held that the tax was valid because it was not 
facially different from viewing the motion pictures in a theater. 
 
 It also held that charges for attendance at a fantasy booth, where scantily clad 
women could be observed, was also taxable. 
 
 The Court of Appeals, by this decision, affirmed a New York Supreme Court 
Appellate Division 1992 opinion found at 188 A.D.2d 694 (N.Y. App. Div. 1992) where 
Levine, J.P., in a concurring opinion distinguished coin operated peep shows from coin-
operated music-playing devices previously held not subject to sales tax. 
 
 The United States Supreme Court denied a petition for writ of certiorari in 1994 
(513 U.S. 811). 
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New York 
 
 The case of People of the State of New York ex rel. Arcara v. Cloud Books, Inc., 
started its journey in the Erie County, New York Supreme Court at 465 N.Y.S.2d 633 in 
1983.  That court applied a public health law, which provided that it could be employed 
to abate a nuisance consisting of assignation or lewdness, to an adult bookstore with coin 
operated peep show booths showing sexually explicit movies. 
 
 Since the evidence indicated lewdness occurred in the peep show booths, the 
court indicated that the case could proceed to trial and denied defendant’s motion for 
partial summary judgment. 
 
 The New York Supreme Court, Appellate Division ruled in favor of Arcara, the 
District Attorney, in 1984, at 475 N.Y.S.2d 173 (N.Y. App. Div. 1984). 
 
 Cloud Books then appealed to the New York Court of Appeals, which reversed, at 
491 N.Y.S.2d 407 (N.Y. 1985), holding that closure was broader than necessary under an 
O’Brien analysis. 
 
 The District Attorney then appealed to the United States Supreme Court where he 
was again successful.  That court, in 1986, at 478 U.S. 697, overruled the New York 
Court of Appeals relative to the application of the First Amendment stating: 

“The New York Court of Appeals . . . misread O’Brien, which has no 
relevance to a statute directed at imposing sanctions on nonexpressive 
activity.” 

 
Comment 

 
 There are other states that have statutes similar to New York.  Obviously, 
nuisance is another effective method that can be used against adult bookstores with peep 
shows assuming evidence of lewdness.  See State ex rel. Rear Door Bookstore v. Tenth 
District Court of Appeals, 588 N.E.2d 116 (Ohio 1992), which is digested under Ohio 
cases in this study. 
 
 The defendant, Cloud Books, did not abandon the field and on remand to the New 
York Court of Appeals, Cloud Books was victorious on the basis of the New York 
Constitution at 68 N.Y.2d 553 on December 18, 1986.  That court suggested that under 
the New York Constitution arresting the persons committing illegal acts or an injunction 
would be the least restrictive means of obtaining the object of the prosecutor. 
 
 The U.S. Supreme Court result, however, is precedential in all other states and in 
New York for challenges under the First and Fourteenth Amendments. 
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New York 
 
 People v. Wrench, 341 N.Y.S.2d 985 (N.Y. Crim. Ct. 1973), is a New York City 
1973 Criminal Court case, which holds that a police officer was justified in seizing a hard 
core obscene film contained in a peep show machine that he had viewed without a 
warrant as an incident to a lawful arrest where there is no feasible way to produce the 
evidence. 
 
 The court notes: 

“[T]he seizure in this case is not seizure of a film in the traditional sense.  
It was not shown to a large public audience in a theatre.  It was shown in 
the rear of a book store-peep show establishment, viewable by one person 
at a time.” 

 
 The court also said: 

“[T]here is a difference between a determination of what is obscene and 
what is hard core pornography. . . . Where hard-core pornography is 
involved, a police officer is capable of determining whether there is 
probable cause to believe the material violates [the law]. . . . [S]ometimes 
it is plainly obvious, as in photographs or films depicting . . . oral sodomy, 
anal sodomy, and/or cunnilingus.” 
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New York 
 
 Times Square Books, Inc. v. City of Rochester, 645 N.Y.S.2d 951 (N.Y. App. 
Div. 1996), was a Supreme Court, Appellate Division, Fourth Department 1996 case 
where the court awarded a preliminary injunction against the enforcement of an 
ordinance requiring open booths. 
 

The Appellate Division noted that the challenged ordinance implicated both 
Federal and State constitutional guarantees in its regulation, but “[p]laintiffs’ ultimate 
success on the merits, however, clearly hinges upon the level of protection afforded by 
the State Constitution.” 
 

Even though similar ordinances had “withstood every challenge made under the 
Federal Constitution….the courts of this State have emphasized that the Federal 
Constitution fixes only minimum standards and that ‘matters of free expression in books, 
movies and the arts generally, are particularly suited to resolution as a matter of State 
common law and State constitutional law’.” (citations omitted). 
 

The court said: 
 

“[W]e follow the clear directive of Arcara, reaffirmed in Caviglia, by 
requiring the City to prove that, in mandating open booths for the private 
viewing of motion pictures or adult entertainment ‘it has chosen a course 
no broader than necessary to accomplish its purpose’. [citing Arcara]” 

 
 In distinguishing Arcara, the court noted that there exists little evidence of “high 
risk sexual contact” occurring in the closed booths and held that there were less 
restrictive requirements available. 
 

Note #1 
 
 This case was decided solely on the State Constitution.  The court observed that 
the: 

“[P]rotection afforded by the guarantees of free press and speech in the 
New York Constitution is often broader than the minimum required by the 
First Amendment. [citing Arcara]” 

 
Note #2 

 
 The dissent follows the Renton test in concluding that the ordinance is valid. 

“The ‘predominant purpose’ of the ordinance is to promote the public 
welfare by maintaining sanitary conditions in areas that are frequented by 
members of the public, not to regulate or restrict what is viewed in those 
areas.” 
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 The dissent rejects the majority’s view that the ordinance is broader than needed 
for the intended purpose under Arcara. 
 
 The dissent also notes that the City Council appropriately relied upon court 
decisions from other jurisdictions upholding similar open booth ordinances prior to 
enacting this ordinance. 
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New York 
 
 United States v. Hodas, 1975 U.S. Lexis 11945 (S.D.N.Y 1975) stands for the 
proposition that: 

“Hundreds of peep show machines on the premises and hundreds of reels 
of film can lead a reasonable person to believe that they belong to the 
owner.” 
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North Dakota 
 

The City of Minot, North Dakota enacted two ordinances regulating adult 
businesses that were challenged in Cent. Ave. News, Inc. v. City of Minot, 651 F.2d 565 
(8th Cir. 1981).   

 
One of the ordinances “imposes upon ‘peep show’ operators a license fee of $300 

per year per device irrespective of the number of machines which are under common 
ownership.”   

 
After the enactment of the ordinances, the city had commenced a state civil action 

to enjoin the bookstore’s compliance.  The bookstore then brought this suit in federal 
district court to enjoin enforcement of the ordinances.  The case was dismissed by the 
district court under the abstention doctrine enunciated in Younger v. Harris, 401 U.S. 37 
(1971).  The Eighth Circuit affirmed the District Court’s dismissal, finding that this case 
does not fall within any of the narrow exceptions to the abstention doctrine. 
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North Dakota 
 

The Supreme Court of North Dakota reviewed the City of Minot’s action to 
enjoin Central Avenue News’ compliance with two ordinances regulating adult 
businesses in City of Minot v. Cent. Ave. News, Inc., 308 N.W.2d 851 (N.D. 1981).  The 
adult bookstore had appealed a decision of the District Court of Ward County, which had 
upheld the constitutionality of the $300 license fee for each mechanical amusement 
device.  The City had cross-appealed the District Court’s dismissal of the suit brought to 
enjoin the bookstore. 
 

The Supreme Court of North Dakota held that $300 was reasonable, pointing out 
that  

“licensing-fee schedules such as the one at issue here may be designed to 
defray not only the cost of issuing the license but also the reasonable cost 
of policing the activity being licensed. . . . [and] it does not defy reason to 
conclude that any expenses associated with increased enforcement should 
be borne by those who profit from the devices rather than being spread 
among the taxpayers or other owners of more innocuous amusement 
devices.” 

 
Note #1 

 
 The United States Supreme Court dismissed an appeal of the case in 1981 for 
want of substantial federal question.  (454 U.S. 1117 (1981)).  This is a decision “on the 
merits” of the question presented and is binding on lower courts. 
 

Note #2 
 
 After the North Dakota Supreme Court ruled the fee was reasonable, it remanded 
the case to the trial court for further disposition.  In 1982, the bookstore appealed the trial 
court’s decision after the remand, and raised an issue of the definition of adult 
bookstores.  The Supreme Court of North Dakota dismissed the appeal.  (325 N.W.2d 
243 (N.D. 1982)). 
 

Note #3 
 
 The license fee ordinance can be found as footnote 1 to the Supreme Court of 
North Dakota case. 
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North Dakota 
 
 In City of Mandan v. Mi-Jon News, Inc., 381 N.W.2d 540, (N.D. 1986), the 
Supreme Court of North Dakota reviewed a case involving an ordinance regulating the 
licensing and location of adult establishments.  The ordinance prohibited the operation of 
mechanical amusement devices without first obtaining a license to do so. 
 
 An adult bookstore was enjoined from operating, under the ordinance and then 
held in contempt after it continued to operate as an adult bookstore, by the District Court 
of Morton County.  However, the District Court later ruled that the store had purged itself 
of contempt by bringing itself within compliance of the ordinance.   
 

The City appealed this decision.  One of City’s contentions was that the trial court 
erred in not addressing the presence of mechanical amusement devices in the bookstore 
in its judgment.  The City requested that the case be remanded for judgment “‘with 
respect to the mechanical amusement devices and sexually oriented devices in relation to 
the City’s ordinances.’”     

 
The Supreme Court of North Dakota affirmed the trial court’s judgment that the 

adult bookstore had purged itself of contempt because the City had failed to object to this 
determination at the time it was made by the trial court.  The Supreme Court denied the 
City’s request for a remand, stating that “[e]rror, if any, that is acquiesced in, or not 
objected to, may not be raised on appeal as a ground upon which to reverse a judgment.” 
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Ohio 
 
 Bamon Corp. v. City of Dayton was a case initiated in the Southern District of 
Ohio at 730 F. Supp. 80 in 1990 and was affirmed by the Sixth Circuit in 1991 (923 F.2d 
470 (6th Cir. 1991)) under Ward.  
 
 The Dayton ordinance regulated the design and occupancy of video booths.  It 
provided the booth; 
 

(1) Be visible from a well-illuminated continuous main aisle; 
 

(2) Not be obscured by any curtain, door or other enclosure; 
 

(3) All side or rear walls must be without holes or openings; 
 

(4) Shall not be occupied by more than one patron at a time; 
 

(5) Be illuminated by a light bulb of a wattage of no less than 25 watts. 
 

The District Court upheld the ordinance as content neutral under Renton saying: 
“[T]he Preamble to the Dayton ordinance, the information given the 
Commissioners at the second reading . . . and the colloquy at that meeting 
demonstrate the City’s purpose. . . .” 

 
 The Plaintiff argued that there was no evidence to show that the Dayton Booths 
had illicit activity.  The court said: 

“Plaintiff’s argument that Dayton cannot rely on other cities' experience in 
the absence of factual proof of a comparable problem was expressly 
rejected by the Renton Court as imposing on the city an ‘unnecessarily 
rigid burden of proof.’” 

 The court continues; 
“Under Renton, a city may rely on the experiences of other cities, and not 
conduct its own research into secondary effects, as long as whatever 
evidence the city relies upon ‘is reasonably believed to be relevant to the 
problem that the city addresses.’” 

 
 This court also held that the city legislators could take “Legislative Notice” of the 
national problem of AIDS associated with adult viewing booths. 
 
 In determining Narrow Tailoring this court repeats that the “least restrictive 
means” is not the criterion. 
 
 The court rejected the concept that narrow tailoring would be served by removing 
the bottom two feet from the doors, saying that the masturbation problem could not be 
thus controlled. 
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 The court refused to extend the right of privacy to encompass viewing booths. 
 
 The court rejected Equal Protection, Federal Preemption and Due Process Claims 
by plaintiff under which he said he was entitled to obtain the evidence the city relied on 
pre-trial. 
 
 An important holding in this case can be found at 730 F. Supp. at 86, where it 
said: 

“Renton teaches that . . . a city need not amass evidence independent of 
evidence either gathered by other cities or summarized in caselaw dealing 
with conditions existing in other locales.” (underlining added). 
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Ohio 
 
 City of Cleveland v. Becvar, 578 N.E.2d 489 (Ohio Ct. App. 1989), was an 1989 
Ohio Court of Appeals case, which held that an affidavit of a police officer that a video 
booth was showing films that explicitly showed fellatio, cunnilingus, intercourse, and 
ejaculation was sufficient to demonstrate to a magistrate that obscene films were being 
disseminated. 
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Ohio 
 
 A Cleveland Ordinance, which had criminal penalties for failure to maintain 
visibility in Peep Show Booths, was upheld by the Cleveland Municipal Court in City of 
Cleveland v. Fisher, at 62 Ohio Misc. 2d 792 (Ohio Mun. Ct. 1992), against claims that 
the phrases "live viewing booths", "live peep show booths", and "premises" were vague 
and that the Ordinance violated freedom of speech. 
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Ohio 
 
 City of Toledo v. Thomas, No. L-82-151, TMC., 1982 Ohio App. LEXIS 15728 
(Ohio Ct. App. Aug. 27, 1982), is an Ohio Court of Appeals opinion relating to failure to 
obtain a license before operating an amusement center for 19 entertainment booths.  
Thomas was criminally charged with operating without a license. 
 
 The court held that the law was vague and overturned the conviction since it was 
uncertain which code section should be applied and, thus, defendant was left in doubt as 
to his responsibility. 
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Ohio 
 
 In Konstam v. Video Visions, Inc., No. 93-CA-38, 1994 Ohio App. LEXIS 1841 
(Ohio Ct. App. Apr. 28, 1994), the Ohio Court of Appeals, Fifth Appellate District, 
Richland County, heard and affirmed in part, a case involving video booths defined as 
nuisances. 
 
 An adult bookstore that had enclosed booths for the purposes of viewing sexually 
explicit materials was enjoined by the Richland County Court of Common Pleas from 
operating the video booths after the court found that they were a nuisance within the 
meaning of a Richland County statute.  The statute defined a nuisance to include “ . . .any 
place in or upon which lewdness, assignation or prostitution is conducted, permitted, 
continued, or exists.” 
 
 The Court of Common Pleas had found that the lewd activity was “the business 
practice of renting booths to members of the public to be used for masturbation.” (An 
undercover investigation by the Police Department had produced evidence that the store 
knew that the booths were being used for this purpose.)  The court did allow the store to 
set up one video viewing facility in the front portion of the store that was in an open area 
in clear site of the sales counter.  However, the court precluded the store from charging 
customers to use that video booth. 
 
 The store contended that the nuisance investigation against it was pre-textual in 
nature and, citing Arcara, “[i]f [] a city were to use a nuisance statute as a pretext for 
closing down a bookstore because of the perceived secondary effects of having a 
purveyor of such books in the neighborhood, the case would clearly implicate First 
Amendment concerns and require analysis under the appropriate First Amendment 
standard of review.” 
 
 The Court of Appeals noted the pre-textual claim and examined the case under the 
O’Brien standard.  The store had maintained that the final prong of O’Brien was not 
satisfied because the imposed sanctions “were not the least restrictive means of abating 
the nuisance . . . ”  The Court of Appeals disagreed, stating: 

“While it is true that other remedies do exist, we believe the one fashioned 
by the trial court is the most effective means of abating the nuisance and 
has little effect on appellant’s First Amendment freedoms.” 

 
 The Court of Appeals also noted that there was sufficient evidence from the 
police investigation that a nuisance existed (i.e. booths containing semen on the walls and 
floors, a used condom in one booth, and Kleenex and paper towels soiled with seminal 
fluid.) 
 
 The Court of Appeals did reverse part of the lower court’s order, which prohibited 
the store from charging customers for use of the one video booth they were allowed to 
have.  There was “no rational relation between this order and the trial court’s attempt to 
abate the nuisance.” 
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 The Court of Appeals also found insufficient evidence to uphold the lower court’s 
judgment against the individual defendants (employees of the store) for participating in 
the nuisance and reversed it accordingly. 
 

Note 
 
 The Supreme Court of Ohio dismissed an appeal in 1994 (639 N.E.2d 793). 
 
 The United States Supreme Court denied a petition for writ of certiorari in 1995 
(513 U.S. 1190). 
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Ohio 
 
The Court of Appeals of Ohio, Third Appellate District reviewed a case in 1997 

where the appellants were permanently enjoined from operating their adult 
establishments, which included areas for the sale of adult books and videos and a video 
arcade consisting of enclosed booths for viewing videos.  (State ex. rel. Bowers v. Elida 
Rd. Video & Books, Inc., 696 N.E.2d 668 (Ohio Ct. App. 1997)).   

 
Appellants' businesses were enjoined by the Court of Common Pleas of Allen 

County, under the Revised Code of Allen County, which "specifically allows the 
enjoining of the operation of 'any place in or upon which lewdness, assignation, or 
prostitution is conducted, permitted, continued or exists.'"  The County had contended 
that lewdness occurred in the enclosed booths of the establishments, in the form of 
masturbation during the viewing of videos by some patrons.  The lower court had initially 
ordered a preliminary injunction and subsequently agreed to a permanent injunction of 
the businesses. 
 

On appeal, the appellants contend that the trial court "failed to follow the 'plain 
language' of the statute and the 'dictates of due process and equity' by ordering temporary 
closure of their premises when the nuisance could have been eliminated by removing the 
doors from the viewing booths.  The court rejected this contention pointing out that at the 
time of the County's original request "whether the actual nuisance could be abated with 
less severe restraints."  

 
The appellants' second contention was that there would have been no need for the 

preliminary injunction if they had only been given fair notice that their businesses might 
constitute public health nuisances.  The court also rejected this contention stating that this 
argument would allow appellants to foster any actions in their establishments "so long as 
no one 'complains.'"  There was also evidence that even if the doors from the viewing 
booths had been removed, it would not deter some patrons from participating in the lewd 
activity. 

 
Thirdly, appellants contended that the trial court erred in ordering the ex parte 

closure and inventory of both the video/bookstore and video arcade sections of the 
establishments, instead of just ordering closure of the video arcade section.  The court 
also rejected this stating that "[a]ppellants have not identified any equipment which was 
removed from the premises and which was not used in conducting or maintaining the 
nuisance." 

 
The appellants contended that they should not be found liable for the actions of 

some disobedient patrons.  The court stated that 
"control and occupancy alone have been found sufficient to impose 
liability for maintaining a nuisance." 
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The court further stated that it was "clear from the record" that the appellants had 
knowledge of the patrons' lewd behavior (i.e. the employees cleaned the booths' floors 
and walls regularly with disinfectants). 
 
 Another contention of the appellants was that the masturbation occurring in the 
video booths was not a nuisance according to the law because it occurred behind closed 
doors and not in a public place.  The court rejected this claim stating that the Ohio 
Supreme Court has found that "when sexual activity occurs in a place where no right of 
privacy exists, as in a bookstore or theater open to the public, the activity is 'lewd' . . . ." 
 
 The appellants challenged the closure of their retail bookstores, along with the 
video arcades, as a First Amendment violation to their right to free speech.  The court 
agreed with the appellant here because the County had never alleged that the book and 
video stores are themselves nuisances.  The abatement of the nuisance could have been 
accomplished by less restrictive means.  The court stated that   

"Appellants' right to disseminate materials possibly constitutionally 
protected must remain intact if the activities can be separated and 
conducted exclusive of each other." 

 
 The court reversed the part of the order permanently enjoining appellants from 
operating their adult book and video stores, but affirmed the rest of it.   
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Ohio 
 
 State ex rel. Rear Door Bookstore v. Tenth District Ct. of Appeals, 588 N.E.2d 
116 (Ohio 1992), is a Supreme Court of Ohio case determined in April, 1992.  In this 
case, the trial court found that the bookstore was a place in which lewdness, assignation 
or prostitution existed and closed it for one year as a nuisance under Ohio law, citing, 
inter alia, Arcara v. Cloud Books, at the U.S. Supreme Court level.  The court upheld the 
statute against a claim of vagueness and held that the right of privacy did not exist in 
peep show booths.  It also provided a definition of "lewd" and "lewdness." 
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Ohio 
 
 In a nuisance action against a peep show establishment, State ex rel. Roszmann v. 
Lions Den, 627 N.E.2d 629 (Ohio Ct. App. 1993), the Ohio Court of Appeals stated that 
the "least restrictive means" provision of the O'Brien test did not apply because the 
abatement action is premised on conduct and not protected expression and there is "no 
significant element" of expression involved. 
  
 The court held that the statute is aimed at lewdness, assignation, and prostitution 
and defined the term "lewdness."  It held that the conduct in the booths was "public 
sexual activity" and dismissed "privacy" and "private club" claims. 
 

Note 1 
 
 Language in this 1993 case describing the Supreme Court as announcing a "least 
restrictive means" test in the 1968 O'Brien case is confusing since the actual test prong in 
O'Brien reads: 

"[If] the incidental restriction on alleged First Amendment freedom is no 
greater than is essential to the furtherance of that interest." 

 
 At all events, the United States Supreme Court in Clark in 1984 attempted to 
distinguish O'Brien as a "symbolic speech" test differing from a time, place and manner 
test only in the exact words of the test.  It then gave us the "test" for time, place or 
manner restrictions, which adopted as the second prong, the following language relative 
to restrictions: 

"[T]hey are narrowly tailored to serve a significant governmental interest." 
(underlining added). 

 
 Later in Ward in 1989, the court reiterated the three prong Clark test for time, 
place, and manner restrictions as follows: 

"[T]he government may impose reasonable restrictions on the time, place, 
or manner of protected speech, provided the restrictions 'are [1] justified 
without reference to the content of the regulated speech, [2] that they are 
narrowly tailored to serve a significant governmental interest, and [3] that 
they leave open ample alternative channels for communication of the 
information." (underlining added). 

 
That court went on to clarify the concept of narrow tailoring to reject the idea that 

"least restrictive means" was inherent in that phrase saying: 
"[W]e reaffirm today that a regulation of the time, place, or manner of 
protected speech must be narrowly tailored to serve the government's 
legitimate, content-neutral interests but that it need not be the least 
restrictive or least intrusive means of doing so. . . . 'so long as the . . . 
regulation promotes a substantial government interest that would be 
achieved less effectively absent the regulation.' . . . [T]his . . . does not 
mean that a . . . regulation may burden substantially more speech than is 
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necessary to further the government's legitimate interests." (footnote 
omitted) (quoting United States v. Albertini, 472 U.S. 675, 689 (1985)). 

 
Note 2 

 
 It appears, that the question to be resolved is whether, in open booth cases, we are 
dealing with "symbolic speech" (where the O'Brien test could apply) or whether we are 
dealing with time, place or manner restrictions (where Clark, as clarified by Ward, would 
be the criterion).  It appears from Clark that its test applied to both symbolic speech and 
time, place, and manner restrictions (See Part II). 
 
 It is difficult to find any element of "symbolic speech" in a peep show 
environment.  In the opinion of NOLC, it is obviously a species of time, place or manner 
restrictions to which the Clark-Ward test is applicable. 
 
 Even if a court were to apply O'Brien to a peep show situation after 1984, it could 
be validly argued that the meaning of the O'Brien test phrase: "no greater than essential to 
the furtherance of that interest", had been sub silentio clarified by Ward to mean that it 
includes something less than the least restrictive or least intrusive means of furthering the 
government's interest. 
 
 It should be noted, however, that the Supreme Court has not specifically modified 
the "no greater than essential" language of the O'Brien test and Open Booth Case Peep 
Show entrepreneurs continue to seek its application, in order to avoid application of the 
Ward clarification.  In fact, if we read Clark carefully, we observe that time, place or 
manner restrictions may also be applied to symbolic speech, when it said: 

"Expression, whether oral or written or symbolized by conduct, is subject 
to reasonable time, place, or manner restrictions." (emphasis added). 

 
Later day open booth cases are sometimes tested under Ward and O'Brien. 

 
 The continued vitality of O'Brien also stems from the fact that the Supreme Court 
has never apparently specifically outlined (other than using the words "symbolic speech") 
which genre of sexually oriented businesses to which it may still be applied even after 
enunciating the "new" test in Clark.  In the full text of LLEH, Inc. v. Wichita County, 121 
F. Supp. 2d 513 (N.D. Tex. 2000), aff'd in part, rev'd in part, 289 F.3d 358 (5th Cir. 2002) 
(digested infra), that court notes the confusion on the applicable test stating: 

"While the opinions of the United States Supreme Court refer to the 
O'Brien test, see Erie, 120 S. Ct. at 1391; Barnes, 501 U.S. at 570, the 
Supreme Court has appeared to apply the traditional time, place, and 
manner restrictions test instead of the O'Brien test that it cites for the 
doctrine, see id.; Renton, 475 U.S. at 47." 

 
 The interpretation that Clark and not O'Brien is to be applied to peep show 
regulations is buttressed by the Ninth Circuit's decision in Roulette v. City of Seattle, 97 
F.3d 300 (9th Cir. 1996), (apparently the only court that specifically defined the phrase) 
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where it said that "symbolic speech" is "nonverbal 'activity . . . sufficiently inbued with 
elements of communication.'"  This comports with Professor Nimmer's view expressed in 
his article, entitled "The Meaning of Symbolic Speech Under the First Amendment" in 21 
UCLA L. Rev. 29, 31 (1973), where he says: 

 
"It is convenient to think of symbolic speech as communicative non-verbal 
conduct." 

 
 Under either definition it is clear that the "actor" in a peep show booth setting is 
not attempting to "communicate."  While it is also true that the video is presumed to be 
protected speech, the scenario of closed booth viewing does not manufacture symbolism.  
Contrariwise, it is clear that the First Amendment viewing or projection rights are being 
regulated on a time, place or manner basis.  We conclude, that the proper test to be 
applied to peep show, open booth regulations is that found in Clark, as clarified in Ward. 
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Ohio 
 
 Williams v. City of Columbus, No. 87-01440 (S.D. Ohio 1988) (unpublished), 
decided in the Southern District of Ohio in June, 1988, was an open booth case in which 
the plaintiff claimed violations of First Amendment rights.  The court held that the 
ordinance was a valid time, place and manner content-neutral regulation under the 
Renton test. 
 
 The Columbus ordinance provided that the booths must be visible from a 
continuous main aisle and may not be obscured by any curtain, door or other enclosure.  
It also prohibited "glory" holes.  It defined the phrase "continuous main aisle." 
 
 The ordinance itself specifically provided the "Objective” and "Need" for the 
ordinance and indicated it was similar to a Phoenix ordinance upheld by the Ninth 
Circuit.  It also contained a Preamble indicating that it was passed to impede the spread 
of AIDS and reiterated this goal in the Explanation, which accompanied the legislation. 
 
 The court held that the City Council had sufficient evidence before it to support a 
substantial governmental interest including evidence from the Commander of the Vice 
Bureau that anonymous homosexual activity is commonplace in "adult" book stores and 
the Meese Attorney General's Commission Report.  The court rejected a concept that 
such evidence must come only from local sources. 
 
 The court also held that the ordinance was narrowly tailored and rejected 
plaintiff's suggestion to remove only the bottom part of the peep show door saying: 
 

"The Court . . . does not believe that it can or should base a determination 
of the constitutional validity of an ordinance on whether six inches, or 
twelve inches, or some other amount of the door is removed . . . .  The 
City Council's choice to require complete door removal . . . deserves the 
deference mandated by Renton.  The City 'must be allowed a reasonable 
opportunity to experiment with solutions to admittedly serious problems.'" 

 
 The Williams case was appealed to the Sixth Circuit at 872 F.2d 1030 and 
affirmed in 1989 (unpublished table decision) "[g]enerally, for the reasons stated by the 
[lower court]."  The Sixth Circuit encompasses the states of Michigan, Ohio, Kentucky 
and Tennessee.  That Circuit Court observed that similar ordinances had been upheld in 
the Fourth, Fifth, Seventh and Ninth Circuits as well as in various Federal District Courts, 
specifying the same. 
 
 The District Court in a footnote had rejected an argument that the Eastern District 
of California had properly rejected an open booth ordinance in the unreported case of 
Roseman v. County of Yolo, Slip Op. No. S-85-0538 LKK (E.D. Cal.), "for two reasons."  
The Roseman Court's holding that the ordinance was not "content-neutral" because it was 
directed against adult pictures was made without the benefit of the Supreme Court's 
decision in Renton and relied on the overruled appellate decision in Renton.  This court, 
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for these reasons, held that the Roseman unreported opinion was "not authoritative."  It 
also noted that the ordinance met the alternative avenues of communication requirement 
by observing that: 

"The removal of the door has little effect on the individual who desires to 
do nothing more than view the films." 

 
Notice 

 
 "The Sixth Circuit case is not recommended for full-text publication.  Rule 24 
limits citation to specific situations.  Please see Rule 24 before citing in a proceeding in a 
court in the Sixth Circuit.  If cited, a copy must be served on other parties and the court.  
This notice is to be prominently displayed if this decision is reproduced." (underlining 
added). 
 
 

 155



Oregon 
 
 Ross v. Springfield Sch. Dist., 691 P.2d 509 (Or. Ct. App. 1984), was an Oregon 
Court of Appeals case decided in November of 1984, which held that a peep show was a 
public place even though obscured by a door and that engaging in sexual intercourse in a 
booth was done "publicly."  The activity became known when the Lake County District 
Attorney filed a nuisance abatement action against the "adult" bookstore. 
 

Note 
 
 The Supreme Court of Oregon later reversed and remanded the affirmance issued 
by this Court, at 716 P.2d 724 (Or. 1986).  The case was overturned on grounds related to 
the statutory standard to be applied when defining "immorality."  This is unrelated to the 
Court of Appeals' above finding of a public place in a peep show booth. 
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Pennsylvania 
 
 All Purpose Vending, Inc. v. City of Philadelphia, 16 Phila. 622 (Pa. C.P. 1987), 
is an opinion of the Common Pleas Court of Philadelphia County involved the legality of 
a Mechanical Amusement Tax insofar as it affected coin-operated peep-show machines. 
 
 The court held that the tax was a revenue raising device and not a regulation of 
the activity.  It did not single out peep shows and was content-neutral.  There was no 
restraint of First Amendment rights and the imposition was not a license fee.  It did not 
violate Murdock v. Pennsylvania, 319 U.S. 105 (1943), because speech was not 
restrained.  It was a regulation of general application. 
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Pennsylvania 
 
 In Commonwealth ex rel. Lewis v. Allouwill Realty Corp., 478 A.2d 1334 (Pa. 
Super. Ct. 1984), the Pennsylvania Superior Court determined that an injunction could be 
issued to padlock a so-called "adult" bookstore because of lewdness, indecent exposure, 
and deviate sexual intercourse, which occurred in the peep show area. 
 
 The court cited the State Statute, which made the buildings used for fornication, 
lewdness, assignation, or prostitution a common nuisance. 
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Pennsylvania 
 
 In 1993 the Commonwealth Court of Pennsylvania, in Commonwealth ex rel. 
Preate v. Danny’s New Adam & Eve Bookstore, 625 A.2d 119 (Pa. Commw. Ct. 1993), 
upheld an action for injunction as a nuisance of unlawful sexual activity in a bookstore 
peep show booth where patrons were having anonymous sex through glory holes. 
 
 The mere fact that this activity occurred in a bookstore did not change the result. 
(quoting Arcara). 
 
 The Nuisance Injunction was justified because of the danger of the spread of 
AIDS. 
 
 The Pennsylvania law labeled “any building or part of building used for purpose 
of fornication, lewdness, assignation and/or prostitution” a common law nuisance. 
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Pennsylvania 
 
 Commonwealth v. Doe, 462 A.2d 762 (Pa. Super. Ct. 1983), involved an arrest of 
the sole employee seated at a cash register who gave change for use in peep show 
machines.  A state trooper viewed the peep shows and charged her with a violation of the 
obscenity law. 
 
 Challenges to the obscenity statute based on vagueness and overbreadth were held 
not applicable. 
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Pennsylvania 
 
 Golden Triangle News, Inc. v. Corbett, 689 A.2d 974 (Pa. Commw. Ct. 1997), is 
an Adult Book Store case involving peep-show booths, testing a State Statute prepared by 
Morality In Media, Inc. and asking for an injunction. 
 
 The Statute required that one side of the booth be open to an adjacent public room 
and prohibited "glory" holes. 
 
 The Plaintiffs' argument of prior restraint, chilling effect, illegal content based 
restriction, vagueness, random warrant-less searches, and failure to apply the least 
restrictive means were all rejected by the Commonwealth Court.   
 
 The court specifically held the Statute to be content-neutral, quoting O'Brien and 
Mitchell, and solely a restriction on the manner of speech, as in Renton. 
 
 The court said: 

"The statute, by its terms, is designed to promote the health, safety and 
welfare of patrons and citizens of the Commonwealth by discouraging the 
occurrence of illicit sexual activities which occur in places such as 
petitioners' establishments and which pose a serious threat to public health 
through the transmission of sexually transmitted diseases, including  
AIDS. . . . 

 
. . . The legislative findings amply support the conclusion . . . .   

these findings were based upon a nationwide range of experience and 
studies, evidence upon which a legislature may rely."  (footnote omitted) 
(citing Renton). 

 
 The court also stated: 

"Petitioners' attempt to equate the concepts of 'narrowly tailored' and 'least 
restrictive means' is not supportable. . . . 'least restrictive means' analysis 
does not apply when a content-neutral time, place and manner restriction 
is at issue." 

 
 The court stated: 

"The findings set forth in the Act indicate that based upon statistics and 
studies conducted in other communities, regulation of other similar 
establishments has effectively discouraged sexual acts and prostitution." 

 
 The Commonwealth Court indicated that the phrases "adult bookstore", "sexual 
activities" and "well lighted" were not vague. 
 
 The court specifically held that the terms "substantial" and "significant" have 
recognized meanings in the English language and the use of such in the definition of 
"adult bookstore" does not render it vague because a percentage of business in one type 
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of item is not specified."  Limiting the definition of "adult bookstore" to establishments 
that meet a specific sales percentage would frustrate the Act's purpose by drawing 
arbitrary classifications. 
 
 The court noted in a footnote that "[t]he Concise American Heritage Dictionary 
(1980) defines 'substantial' as, inter alia, 'considerable in amount, extent.' Similarly, 
'significant' is defined as, inter alia, 'important, notable.'"  
 
 Section 5505 of the Act, which provides that adult-oriented establishments "shall 
be open to inspection at all reasonable times by inspectors" is construed to mean during 
business hours and limited to those areas open to the public. 
 
 The court observed that the expected decline in business could well result from 
the inability to engage in the conduct, which the Act seeks to prohibit. 
 

The court rejected proffered solutions by the Plaintiffs, such as one person per 
booth or cutting a few inches off the bottom of the doors. 

 
Finally, the court held that "administrative inspections in a regulated area of 

business are constitutional." (citing Commonwealth v. Blosenski Disposal Service, 566 
A.2d 845 (Pa. 1989). 

  
The Petitioners then named additional party defendants in an amended petition, 

which was heard and reported at 700 A.2d 1056 (Pa. Commw. Ct. 1997), repeating the 
same arguments plus an allegation that the Statute was enacted "without adequate 
empirical studies, evidence or information to support the restrictions." 

 
The court, at 700 A.2d at 1063, noted that it had previously addressed the merits 

of most of the constitutional issues and proceeded to concentrate on the allegation of lack 
of statistics or evidence.  On this issue the court said: 

"[B]ecause the stated purpose of the Act is clear and that purpose serves a 
recognized substantial government interest, we hold that respondents do 
not have to offer evidence to substantiate that interest in order to establish 
the constitutionality of the Act. 

 
. . . [Renton] held that it is appropriate and constitutional for the 

legislative body to rely on the findings, studies or experiences of other 
governmental bodies . . . ." 

 
A review of the Act's preamble, entitled 'Legislative findings and 

intent' reveals that the General Assembly relied on statistics and studies 
performed in communities in the Commonwealth, the United States and 
Delaware . . . . Based upon the General Assembly's specific finding that 
adult entertainment as a class causes adverse secondary social effects, the 
Commonwealth does not have to produce independent evidence . . . to 
confirm the conclusions of other jurisdictions . . . .  As the court aptly 

 162



stated in Postscript Enterprises, . . . it is not unreasonable for legislative 
bodies 'to assume that human nature -- at least in respect of such basic 
matters as human sexuality and its commercial exploitation -- will not 
vary greatly between generally comparable metropolitan  
areas . . . .'" (citations omitted). 

 
The court again dismissed the argument that alternate areas of communication 

were not available and indicated that motive was not relevant, quoting Pap's AM. 
 

 The case was then appealed sub nom. Golden Triangle News, Inc. v. Fisher, 717 
A.2d 1023 (Pa. 1998), to the Supreme Court of Pennsylvania.  That court simply affirmed 
the Commonwealth Court's decision. 
 

Note 
 
 See Appendix I of this study for a copy of a Memorandum of Law supporting the 
adoption of the Pennsylvania Statute and for a copy of the Statutory Provisions. 
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Pennsylvania 
 
 In In Re: Appeal of French Adult Books, Inc., 404 A.2d 740 (Pa. Commw. Ct. 
1979), the Commonwealth Court affirmed a lower court's denial of a special exception to 
permit peep shows in an adult bookstore because it was in violation of the general zoning 
resolution, in that the board found it would detract from the value of neighboring 
property, the character of the neighborhood and, in addition, add problems related to fire 
protection and traffic control. 
 
 The Commonwealth Court found no abuse of discretion in the determination. 
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Pennsylvania 
 
 The case of Township of Whitehall v. Fames, 36 Lehigh L.J. 164 (1974) is briefly 
mentioned in In Re: Appeal of French Adult Books, Inc. (considered elsewhere in this 
study) for the proposition that peep shows "have been considered as customarily 
incidental to the so-called 'adult' bookstore." 
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Tennessee 
 
 Broadway Books, Inc. v. Roberts, 642 F. Supp. 486 (E.D. Tenn. 1986), involved 
an ordinance of the City of Chattanooga, which established a licensing procedure for 
"Adult Oriented Establishments."  It also contained a configuration provision for peep 
shows, reading as follows: 

"Every adult-oriented establishment shall be physically arranged in such a 
manner that the entire interior portion of the booths, cubicles, rooms or 
stalls . . . shall be visible from the common area of the premises. Visibility 
shall not be blocked or obscured by doors . . . or any other obstruction 
whatsoever." [The entire ordinance is printed as an appendix to the case.] 

 
 The ordinance was challenged in the Federal District Court of the Eastern District 
of Tennessee.  The court held that the ordinance met the O'Brien test for content 
neutrality and did not violate Equal Protection. 
 
 The court found: 

"These booths frequently contain 'glory holes' or holes cut or smashed out 
between the booths to permit inter-booth sexual activity.  Officers . . . 
have observed people masturbating . . . ." 

 
 The court observed that the City made specific "Findings" "regarding the 
problems encountered as a result of these unregulated adult-oriented establishments."  
The Court specifically held that the ordinance did not violate any privacy right, quoting 
Ellwest Stereo in the Ninth Circuit, which held: 

"We decline to hold that the 'right' to unobserved masturbation in a public 
theater is 'fundamental' or 'implicit' in the concept of ordered liberty.'" 

 
 Disclosure of criminal records was also upheld.  Fifth Amendment concerns were 
dismissed. 
 
 The court upheld the hours of operation, saying: 

"The hours of operation requirement furthers a legitimate law enforcement 
purpose and does not discriminate in any way against adult-oriented 
establishments." 
 

 Finally, the court upheld a Respondeat Superior requirement saying "[t]hese 
provisions do not penalize a licensee for activity over which the license has no control." 
 
 It rejected the licensing provision relating to "good moral character and 
reputation" as too subjective and imprecise.  It also rejected a residence requirement, 
which was held to be unjustified and a violation of equal protection. 
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Tennessee 
 
 The 1999 version of the Metropolitan Nashville "Sexually Oriented Business" 
Law was at issue in the matter of Deja Vu of Nashville, Inc. v. The Metro. Gov't of 
Nashville and Davidson County, 274 F.3d 377 (6th Cir. 2001), cert. denied, 122 S. Ct. 
1952 (2002). 
 
 The ordinance provided for licensing of such businesses.  The Sixth Circuit held 
that the provision of the ordinance amounted to a prior restraint for failure to provide 
prompt judicial review. 
 
 The Circuit Court upheld the definition of "Sexually Oriented Business" and 
"Sexually Oriented Theater", but held the licensing requirement a prior restraint. 
 
 The ordinance contained a no-touch "buffer zone" provision and required that live 
sexually oriented entertainment occur upon a stage at least eighteen inches above floor 
level and three feet from the nearest customer.  The Plaintiff argued that such a provision 
created a floating buffer zone, which followed the dancer.  The court construed the 
provision otherwise, saying: 

"[W]e note that the three-foot buffer zone surrounds the stage, not the 
dancer.  Therefore, we reject the plaintiffs' argument that the provision 
creates a 'floating buffer zone.'  See MCL § 6.54.140(C); MCL § 
6.54.050(A)(3) (stating '[a] three-foot boundary from the outer edge of the 
stage shall be indicated on the floor . . . so that the customer will not 
invade the three-foot boundary.')." 

 
 The Sixth Circuit continues: 

"We find that this provision also satisfies the O'Brien test: Metropolitan 
Nashville properly passed this portion of the Ordinance pursuant to its 
police power; it intended the provision to redress the high instances of sex 
crimes prevalent at sexually oriented businesses and to deter the spread of 
disease; and requiring dancers to perform on stages removed three feet 
from any customer poses only an incidental burden on their right to erotic 
speech that is no greater than is essential to further Metropolitan 
Nashville's substantial interests." 

 
 The court indicated that: 

"[T]he First Amendment protects the entertainers and audience members' 
right to free expressive association.  They are certainly engaged in a 
'collective effort on behalf of shared goals.'  See Roberts v. United States 
Jaycees, 468 U.S. 609 (1984).  The dancers and customer work together as 
speaker and audience to create an erotic, sexually-charge atmosphere, and 
although society may not find that a particularly worthy goal, it is a shared 
one nonetheless.  The right to associate for expressive purposes, however, 
is not absolute.  'Infringements on that right may be justified by 
regulations adopted to serve compelling state interests, unrelated to the 
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suppression of ideas, that cannot be achieved through means significantly 
less restrictive of associational freedoms.'  In attempting to restrict 
opportunities to engage in prostitution and to guard against the spread of 
disease through the public release or exchange of body fluids, 
Metropolitan Nashville has gone no further than necessary by requiring a 
three-foot distance between erotic dancer and the audience." (citation 
omitted). 

 
 The court again rejected the economic burden argument, as well as an objection to 
the regulation of tipping and the no-touch provisions. 
 
 The court further ruled that the mere fact that a revocation or suspension order 
was not effective until final adjudication was not sufficient to excuse failure of a prompt 
judicial review. 
 
  A petition for certiorari was denied by the United States Supreme Court in 2002. 
(122 S. Ct. 1952). 
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Tennessee 
 
 The Adult Oriented Business Ordinance of the City of Chattanooga was again 
attacked in 1995, in DLS, Inc. v. City of Chattanooga, 894 F. Supp. 1140 (E.D. Tenn. 
1995), aff'd, 107 F.3d 403 (6th Cir. 1997).   
  
 While this was a general attack on the ordinance, as distinguished from the 
specific attack on the open booth provisions in Broadway Books, Inc. v. Roberts 
(discussed elsewhere in this study), the court took the opportunity to review the 
deleterious effects of open booths found in the case. 
 
 In addition, it noted that the holding in Broadway Books "has been replicated in 
numerous cases", naming them as follows: 

1. Mitchell v. Comm'n on Adult Entm't Establishments, 10 F.3d 123, 142 
(3d Cir. 1993) 

2. Bamon Corp. v. City of Dayton, 923 F.2d 470, 473 (6th Cir. 1991) 
3. Postscript Enters. v. City of Bridgeton, 905 F.2d 223, 227 (8th Cir. 

1990) 
4. Doe v. City of Minneapolis, 898 F.2d 612, 617 (8th Cir. 1990) 
5. Berg v. Health & Hosp. Corp. of Marion County, Ind., 865 F.2d 797, 

802 (7th Cir. 1989) 
6. FW/PBS, Inc. v. City of Dallas, 837 F.2d 1298, 1304 (5th Cir. 1988), 

vacated in part on other grounds, 493 U.S. 215 (1990) 
7. Wall Distribs., Inc. v. City of Newport News, Va., 782 F.2d 1165, 

1169 (4th Cir. 1986) 
8. Ellwest Stereo Theatres, Inc. v. Wenner, 681 F.2d 1243, 1246 (9th Cir. 

1982) 
9. Grunberg v. Town of East Hartford, Conn., 736 F. Supp. 430, 437 (D. 

Conn. 1989), aff'd, 901 F.2d 297 (2d Cir. 1990) (per curiam) 
10. Movie & Video World, Inc. v. Board of Comm'rs of Palm Beach 

County, Fla, 723 F. Supp. 695, 699 (S.D. Fla. 1989) 
11. Suburban Video, Inc. v. City of Delafield, 694 F. Supp. 585, 589 (E.D. 

Wis. 1988). 
 
All of the cases cited are reviewed elsewhere in this study. 

 
 The court again upheld the ordinance except for certain aspects of its licensing 
scheme. 
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Tennessee 
 
 In 1989, the Middle District of Tennessee, in Ellwest Stereo Theater, Inc. v. 
Boner, 718 F. Supp. 1553 (M.D. Tenn. 1989), was called upon to decide the 
constitutionality of an ordinance of Nashville regulating adult businesses, which 
contained open booth provisos.  The court held: 
 

1. Where prostitution and other illegal activities are conducted the court 
need not apply the least restrictive means test. 

 
2. The O'Brien test is applicable. 

 
3. Sexual activity and the use of "Glory" holes have been observed. 

 
4. The Nashville ordinance is based on one upheld for Chattanooga. 

 
5. The ordinance contained 2 ½ pages of recitals of (including local 

conditions) homosexual activity of people infected with AIDS who 
frequented local peep shows and also 2 pages of Findings. 

 
6. No rational reason for disclosing details on owners if purpose is to 

prevent AIDS. 
 

7. There is a rational reason for requiring details on operators who 
maintain premises. 

 
8. The restriction on operations from 3 a.m. to 8 a.m. on weekdays and 

Saturday and 3 a.m. to 12 noon on Sundays is justified by the 
difficulty of policing and enforcing the ordinance in the wee hours of 
the morning. 

 
9. Unlimited hours of inspection do not constitute an unconstitutional 

search and seizure. 
 

10. Vicarious liability provision is valid. 
 

11. Open peep show arcade and illumination upheld. 
 

12. Court rejected a suggestion that the City's purpose would be served by 
removal of the bottom two or three feet of the door. 

 
13. A final provision, provided against employees or operators or 

entertainers from committing certain sex acts, was upheld. 
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Tennessee 
 
 Richland Bookmart, Inc. v. Nichols, started out in the Eastern District of 
Tennessee as Civil Action No. 95-00349 (E.D. Tenn. 1995).  The case was decided in 
1995 and involved Title 7, Chapter 51 of the Tennessee Code, relative to adult-oriented 
establishments.  (1995 Tenn. Pub. Acts 421), where the court said in a memorandum 
opinion: 

"The key provision of the act . . . is section 3.  In its subsection (a), this 
section prohibits adult-oriented establishments from opening before 8 a.m. 
Monday through Saturday, from closing after midnight Monday through 
Saturday, and from being open on any Sunday or legal holiday . . . ." 
 
"Section 4 of the act deals with prevention of the use of private booths, 
stalls, or partitioned portions of rooms for sexual activity." 
 
"Section 6 of the act states an exception to the scope of . . . [the] hours of 
operation [section] . . . ." 

 
 While the court found the ordinance to be content-neutral, it went on to say that it 
did not meet the fourth O'Brien factor relating to alternate channels of communication 
saying: 

"The act's closing hours requirements far exceed what is necessary to 
further Tennessee's legitimate interest . . . . and the closing hours 
requirement is tenuous. . . . The act does not offer any explanation why the 
. . . secondary effects . . . are not also present during the hours . . . 
permitted to remain open.   

 
. . . [M]any of the secondary effects . . . are already punishable as  
crimes. 
 
. . . [O]ther means exist to further the legislative purpose . . . .  [z]oning 
techniques are available. 
 
. . . . 
 
. . . [T]he Court respectfully disagrees with those courts which have 
upheld closing-hours requirements . . . .  [Mitchell is] not binding on this 
court." 

 
 The matter was appealed to the Sixth Circuit and a decision rendered at 137 F.3d 
435 (6th Cir. 1998).  The District Court was reversed on Hours of Operation, where 
Steven A. Hart argued and briefed the case for the State.  The court, inter alia, said: 

"Reducing crime, open sex and solicitation of sex and preserving the 
aesthetic and commerical character of the neighborhood . . . is a 
'substantial government interest.'  The Tennessee legislature reasonably 
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relied on the experiences of other jurisdictions in restricting the hours of 
operation." 

 
 The plaintiff had also claimed that a provision in the Act, which excluded live 
entertainment establishments from the hours of operation restriction, was in violation of 
the equal protection clause.  The Sixth Circuit remanded this case back to the District 
Court, for the District Court to review this contention.  On remand, the District Court 
held that the exclusion of live-entertainment establishments was rationally related to the 
State's legitimate interest in combating harmful secondary effects.  This decision of the 
District Court was appealed again to the Sixth Circuit. 
 
 On this second appeal, reported at 278 F.3d 570 (6th Cir. 2002), the Sixth Circuit 
affirmed the District Court's decision.  The plaintiff had argued that "the Act [was] 
underinclusive in a way that reveal[ed] its intentional content-based discrimination 
against adult bookstores versus live cabarets."  The Sixth Circuit stated that: 

". . . Bookmart offers no evidence that the expressive content of live 
cabarets is different in any meaningful respect from that of the adult 
bookstores . . . .  Because the expressive content . . . is 'virtually identical' . 
. . the statute cannot be said to discriminate against the expressive content 
of the bookstores and in favor of that of the live cabarets." (citing DLS v. 
Chattanooga - reported elsewhere in this study). 

 
The court stated that "[t]he Act [would] survive an equal protection challenge if it 

ha[d] a rational basis."  The court concluded, 
"that the history behind the Act's passage, and the virtually identical 
expressive content . . . belies the notion that the Tennessee legislature 
made an impermissible distinction on the basis of content or that the 
operating-hours exemption of the live cabarets was invidious." 
 

 The United States Supreme Court denied a petition for writ of certiorari on 
October 7, 2002 (2002 U.S. LEXIS 6031). 
 

Note 
 
 It is important to note that this challenged Act did include an open booth 
provision, even though the plaintiff in this case did not provide any peep show booths for 
patrons of its establishment and, therefore, did not take issue with the provision.  The 
Sixth Circuit upheld the entire Act, which includes the open booth provision. 
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Texas 
 
 In a 1999 Texas Court of Appeals case, Adust Video v. Nueces County, 996 
S.W.2d 245 (Tex. App. 1999), a determination was made that its peep show booths were 
a health hazard and a permanent injunction was issued against continuing operation in the 
same manner because of the high risk of the spread of AIDS and other sexually 
transmitted diseases. 
 
 Quoting Ward on time, place and manner restrictions, the court indicated that 
there was a significant governmental interest. 
 
 The injunction required that a manager have a clear view of all events occurring 
on the premises, adequate lighting and warnings to patrons by signs on the premises "that 
sexual activity was strictly forbidden within." 
 
 The court lifted the requirement that patrons identify themselves in writing as 
having no rational relationship to the governmental objectives. 
 
 Of the random inspection requirement of the injunction, the court said: 

"A warrantless search of commercial premises may be reasonable when 
the business is 'closely regulated.'"  

It, however, held the language of the injunction invalid for vagueness as to the nature of 
the inspection. 
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Texas 
 
 A city ordinance governing the lighting and configuration of adult arcades was 
reviewed by the Court of Appeals of Texas, Fourteenth District, Houston, in City of 
Houston v. Mitchell, 737 S.W.2d 370 (Tex. App. 1987).   
 
 In addition to a permit, the ordinance required an adult arcade to have an 
“unobstructed view from the manager’s station” of every area of the arcade to which a 
patron is permitted access. (emphasis added). The overhead lighting in the arcade had to 
be at an illumination of not less than one (1.0) foot candle as measured at floor level.   
 
 The court stated that the effect of the ordinance was to “prohibit adult 
entertainment establishments from operating so-called ‘peep-shows.’” 
 

The City sought to justify the ordinance as necessary to promote fire safety and 
sought injunctive relief against two adult arcade businesses for failure to obtain a permit 
pursuant to a Texas Statute (Tex. Rev. Civ. Stat. Ann. Art. 1175f (Vernon Supp. 1987)) 
that allowed a city to bring a civil action for enforcement of ordinances  

“relating to the manner, materials, methods, or means of construction of 
any building or other structure or improvement” and “relating to the fire 
safety of any building or other structure or improvement, including . . . 
location, design, or width of entrances.” 

 
 The Statute also provided for enforcement of such ordinances by injunction “upon 
showing a substantial danger of injury or adverse health impact to any person or to any 
property of any person other than defendant . . . .”  In addition, the Statute provides that  

“It is not necessary for the city to prove that no other adequate remedy or 
penalty for a violation exists or to show that prosecution in a criminal 
action has occurred or has been attempted.” 

 
The Court of Appeals denied injunctive relief to the City, holding that it “may not 

use [the Texas Statute] to place restrictions on the interior design of certain businesses to 
ensure that private sexual activity will not occur.” 

 
The court stated that the City “may enact an ordinance which requires a particular 

minimum grade of quality materials which must be used in the construction of the fully 
or partly enclosed booths if the public safety requires such regulation but it may not 
control the design of the building.”  (italics added).  The court further stated that  

“If the Ordinance’s requirement of a view from the manager’s station, 
‘unobstructed by any merchandise, display racks or other materials’ is 
necessary to promote fire safety, then grocery and general merchandise 
stores must be very dangerous places.  The narrow limitation of the 
application of the Ordinance to adult arcades calls into question 
appellant’s attempt to justify it by claiming that it is necessary to promote 
fire safety.” 
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Texas 
 
  In Davis v. State of Texas, 658 S.W.2d 572 (Tex. Crim. App. 1983), the court 
reviewed defendant’s conviction for promoting obscenity by exhibiting an obscene film 
in a video booth.  The defendant was an employee of an adult bookstore with coin-
operated "peep show" booths.  An undercover officer entered the store, obtained some 
change from the defendant and viewed a film in one of the booths. 
 
 The defendant was charged under the Texas obscenity statute, which included a 
presumption that "'[a] person who promotes . . . [or possesses] obscene material . . . with 
intent to promote . . . it in the course of his business is presumed to do so with knowledge 
of its content and character.'"  The defendant contended that this presumption was 
unconstitutional, facially and as applied to this case. 
 

The court agreed, stating that  
"[c]losely read, in conjunction with the offense itself, the presumption 
actually creates or makes the offense of promotion of obscenity a strict 
criminal liability offense, as to knowledge of the content and character of 
the material." 
 

 The court also stated: 
"Freedom of expression is too important a right to allow it to be seriously 
impeded or impaired by a presumption such as the one implicated in this 
cause." 

 
The court also made note that, through such a presumption, a person working for 

public libraries or large business establishments that make books, films, and magazines 
available to the general public could be convicted of promoting obscenity.  "The risk of 
suppressing freedom of expression is not just negligible in such instance; it rises to 
astronomical proportions.” 
 
 The court agreed with the defendant that “there [was] insufficient direct or 
circumstantial evidence to establish that he had knowledge of both the content and 
character of the film . . . . Outside of his mere presence in a managerial capacity, there is 
not any circumstantial evidence to link appellant to the booth, the projector, or the film.” 
 
 The court reversed defendant’s conviction for promoting obscenity.  
 

Note 
 
 In 2001, the Court of Appeals of Texas, Fifth District, Dallas reviewed a similar 
case involving an obscenity conviction of an employee at an adult bookstore for selling 
an obscene video, under the same Texas statute (Goodman v. State of Texas, No. 05-98-
01522-CR, 2001 Tex. App. Lexis 934 (Tex. App. Feb. 14, 2001).  The Court of Appeals 
stated that:  
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“[i]t is constitutionally sufficient that the prosecution show that a 
defendant had knowledge of the contents of the material he distributed, 
and that he knew the character and contents of the material.  To require 
proof of a defendant’s knowledge of the legal status of the materials would 
permit the defendant to avoid prosecution by simply claiming he had not 
brushed up on the law.” 

 
 The court also held that testimony describing the “nasty” and “filthy” condition of 
the viewing booths located in the arcade area of the bookstore was relevant evidence.  
“Here, evidence regarding the condition of the arcade was relevant and admissible as 
circumstantial evidence to establish appellant knew the content and character of the 
videotape he sold . . . irrespective of the appellant’s testimony that he was not responsible 
for the arcade.” 
 

The case was never appealed to the Criminal Court of Appeals.  
 
While this case does not involve the presumption in Davis, it is nevertheless of 

interest. 
 
Note that this is an unpublished opinion.  Pursuant to the Texas Rules of 

Appellate Procedure, unpublished opinions shall not be cited as authority by counsel or 
by a court. 
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Texas 
 
 Dumas v. City of Dallas (aka FW/PBS, Inc. v. Dallas) was a case decided in the 
Northern District of Texas and reported at 648 F. Supp. 1061 (N.D. Tex. 1986).  It 
involved a sexually oriented business ordinance. 
 
 The Dallas City Plan Commission had before it sexually oriented business studies 
of Austin, Indianapolis, and Los Angeles.  It also heard public testimony.  The Council 
considered the three studies and a crime rate study of Dallas, which showed crime rates to 
be 90 percent higher in adult districts. 
 
 The court determined that the "Intent" of the Council was to control the secondary 
effects. 
 
 It was noted that in addition to studies, the ordinance has legislative findings, 
which, inter alia, indicated secondary effects, including concern over sexually transmitted 
diseases.  The ordinance required licensing and that patrons of closed peep-show booths 
be within direct line of sight of a manager and that the premises be equipped with 
illumination of not less than one (1.0) foot candle, as measured at floor level.  There were 
not closed booth requirements or manager's duties except to maintain the lighting at the 
required level.  (The ordinance may be found at 648 F. Supp. 1078-89.) 
 
 The District Court, with severance of some license requirements, upheld the 
ordinance as satisfying the O'Brien test.  It noted that: 

"The Ordinance requires . . . major renovations in the design of adult 
arcades. . . . such intrusions . . . have consistently been upheld." 

 
 On appeal to the Fifth Circuit, sub nom. FW/PBS, Inc. v. City of Dallas, 837 F.2d 
1298 (5th Cir. 1988) that court affirmed, stating: 

"[T]he first amendment does not prohibit the City of Dallas from requiring 
that viewing booths in adult theaters be open." 

 
 It also stated: 

"The City could reasonably conclude that closed booths encourage illegal 
and unsanitary sexual activity in adult theaters." 

 
"The substantial government interest in curbing such effects supports the 
open booth requirement as a valid restriction under City of Renton 
standards." 

 
 In passing, the Circuit Court also upheld the provisions of the ordinance 
permitting inspections stating: 

" Under the administrative search doctrine, searches to enforce regulatory 
standards may be reasonable in light of the reduced expectation of privacy 
in a pervasively regulated business." [But see Comment at 58 U.S.L.W. 
4079, 4082 (1990)] 
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The Circuit Court also distinguished the types of crimes that could be and could 

not be utilized for determining eligibility for an SOB permit. 
 

 Finally, the matter reached the Supreme Court of the United States in FW/PBS, 
Inc. v. Dallas, 493 U.S. 215 (1990), where the Court restricted itself to addressing the 
licensing scheme generally and the licensing for adult motels.  The three justices plurality 
syllabus (in relation to requiring an adult motel to have a license) reads: 

"[I]t was unreasonable to believe that shorter rental periods indicate that 
the motels foster prostitution . . . . the Los Angeles study of the effect of 
adult motels on surrounding neighborhoods was before the city council 
when it passed the ordinance, [and] provided sufficient support . . . ." 

 
 The plurality rejected the general licensing scheme for failure to provide prompt 
judicial review and remanded to the Court of Appeals on the issue of severability. 
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Texas 
 
 Gordon v. State of Texas, 757 S.W.2d 496 (Tex. App. 1988), decided in August 
of 1988 by the Texas Court of Appeals, involved a municipal ordinance providing for an 
unobstructed view of the premises from a manager's station, an operator's permit and 
light of not less than one (1.0) foot candle, as measured at the floor level. 
  
 The court noted that the ordinance recited significant governmental interests, 
which were neither vague nor overly broad.  It upheld the remodeling requirement and 
found no preemption.  It rejected a claim that the ordinance was a prior restraint, citing 
Young, 427 U.S. at 63 (1976). 
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Texas 
 
 In Green v. State of Texas, 566 S.W.2d 578 (Tex. Crim. App. 1978), the Texas 
Court of Criminal Appeals upheld the defendant’s conviction for public lewdness, 
rejecting defendant’s contention that his Fourth Amendment rights had been violated. 
 
 The defendant was in a booth at an adult bookstore when two officers observed 
him engaging in a lewd act with another patron by looking through a 3-5 inch gap 
between the wall and the curtain that stood at the entrance of the booth. 
 
 The court found that the booth was a public place, stating that: “The booth was 
open to anyone.  All one had to do was draw the curtain to enter the booth. . . . Under all 
of the evidence the booth was part of a public place.” 
 
 The court rejected the contention that the observation by the two officers into the 
booth amounted to an unconstitutional search and seizure in violation of the Fourth 
Amendment.  “[The officers] had a legal right to be in the hallway outside the booth. . . . 
the officers’ conduct did not constitute a search.”  The court further stated: 

“A search means, of necessity, a quest for, a looking for, or a seeking out 
of that which offends against the law.  This implies a prying into hidden 
places for that which is concealed.  It is simply not a search to observe that 
which is open to view.” (citing Long v. State, 532 S.W.2d 591 (Tex. Crim. 
App. 1975), cert. denied, 425 U.S. 937 (1976)). 

 
 The court also found that “under the facts of this case, [the defendant] waived any 
expectation of the right to privacy.” 
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Texas 
 
 In Hernandez v. State of Texas, No. 14-99-00671-CR, 2000 Tex. App. Lexis 4736 
(Tex. App. 2000), the Court of Appeals of Texas, Fourteenth District, Houston, upheld 
the conviction of a employee of a sexually oriented business for three violations of a city 
ordinance, including:  

“failing to: (1) ensure that wall penetrations did not exist; (2) ensure that 
the view from the manager’s station into the arcade was not obstructed; 
and (3) have a permit as required under the ordinance.” 

 
 The court rejected the appellant’s contention that there was insufficient evidence 
to prove that the business operated as an “adult bookstore” or “adult arcade”, as defined 
under the ordinance, because the evidence could not prove the establishment’s “primary 
business”.  The court also rejected the appellant’s contention that because there are no 
guidelines to determine its “primary business”, this determination was left to each officer.  
The court found that the undercover surveillance of the business over a period of several 
months revealed sufficient evidence. 
 
 The court also stated that: 

“The officers’ testimony was legally sufficient to show that appellant was 
acting as manager of the bookstore and as operator of the arcade at the 
time the vice officers arrested him.” 

 
 The appellant also argued that the terms “enterprise”, “adult arcade”, and 
“primary business” were unconstitutionally overbroad and vague.  The court rejected this, 
citing previous decisions where these terms have been upheld under a similar challenge 
(i.e. N.W. Enterprises v. City of Houston (discussed elsewhere in this report)). 
 
 The appellant also contended that the evidence collected by the officers during 
their investigation constituted an illegal search and seizure and violated the Fourth 
Amendment because the statutory right of entry under the ordinance did not apply to him 
and the business.  The court stated,  

“. . . [B]ecause All Star was a sexually oriented business, police or other 
city officials were allowed access to the premises for purposes of 
inspection.” 

 
The court further stated, referring to Santikos v. State, 836 S.W.2d 631, 632-34 

(Tex. Crim. App. 1992), that: 
“warrantless inspections of commercial premises in certain highly 
regulated industries may be valid exceptions to Fourth Amendment 
warrant requirement.” 

 
 The court also rejected a claim that “the arcade area was ‘private’ and the 
customers had a reasonable expectation of privacy,” stating that “appellant lack[ed] 
standing to assert any privacy rights of third parties.” 

 181



Note 
 
 Please note that pursuant to the Texas Rules of Appellate Procedure, unpublished 
opinions shall not be cited as authority by counsel or by a court. 
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Texas 
 
 Utilizing a glory hole in a closed booth (which was observed by police officers 
over the top of the door) constituted public lewdness under the Texas state statute, said 
the en banc Texas Court of Criminal Appeals in Liebman v. State of Texas, decided in 
May of 1983.  The exigent circumstances involved justified the invasion of Bloomer’s 
justifiable right to privacy to search the booth.  The case is found at 652 S.W.2d 942 
(Tex. Crim. App. 1983). 
 

Note 
 
 Implicit in this decision is that a right of privacy exists.  This concept is rejected 
in N.W. Enters. (reviewed elsewhere) where the Federal Southern District of Texas, 
citing Liebman, indicated that the Federal cases of Matney and Ellwest Stereo rejected 
privacy contentions. 
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Texas 
 

In LLEH, Inc. v. Wichita County, 121 F. Supp. 2d 513 (N.D. Tex. 2000), the 
United States District Court for the Northern District of Texas reviewed the 
constitutionality of an Order issued by the County, which regulated adult-oriented 
businesses.  The Fifth Circuit reviewed the decision of the District Court on appeal in 
April, 2002 at 289 F.3d 358 (5th Cir. 2002). 

 
The Order included a provision which required “that inspecting law enforcement 

personnel have an unobstructed view of every area of the premises from any other area of 
the premises . . . .”  An adult oriented business that was challenging the Order had semi-
private rooms, which could not be seen.  But to comply with the Order, the business 
installed surveillance cameras in these rooms that could be viewed from a monitor at the 
manager’s station. 

 
The County contended that the cameras could be manipulated and the images 

misleading.  In response, the District Court stated hat: 
“[T]he argument of which system is better is not within the purview of 
O’Brien’s fourth prong.  The issue is whether the regulation is narrowly 
tailored to achieve the County’s important or substantial interest.” 

 
 The court further stated that it:  

“is convinced that the County’s interest can be served with two cameras in 
each of the semi-private rooms, along with additional monitors at the 
manager’s station, without encroaching on the First Amendment. . . . 
Accordingly, . . . [the unobstructed view provision] fails to satisfy the 
fourth O’Brien prong and is unconstitutional.” 

 
 The Fifth Circuit, at 289 F.3d 358 (5th Cir. 2002), overruled the decision of the 
District Court with respect to the unobstructed view provision, stating that “a regulation 
with incidental burdens on speech is not invalid ‘simply because there is some 
imaginable alternative that might be less burdensome on speech.’” (citation omitted).   
The Fifth Circuit also stated: 

“[T]he County’s interest would be achieved less effectively absent the 
unobstructed view provision. 

Moreover, as noted the ‘regulations that burden speech incidentally 
or control the time, place, and manner of expression must be evaluated in 
terms of their general effect.’  The district court erred to the extent it 
focused on the impact the unobstructed view provision had on [the 
plaintiffs’ establishment] alone.” (citation omitted). 

 
Note 

 
 This matter was filed for writ of certiorari to the United States Supreme Court on 
September 13, 2002, No. 02-430, and a decision is still pending.  
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Texas 
 
 The Court of Appeals of Texas in Lozano v. State of Texas, 650 S.W.2d 137 
(Tex. App. 1983), holds that a “live show” booth intended for sexual conduct in a cinema 
is a public place. 
 

Note 
 
 The court analogizes this scenario to a peep show booth in an adult bookstore, 
which was held to be a public place in Green v. State, 566 S.W.2d 578 (Tex. Crim. App. 
1978), and a viewing booth in an adult theater, which was so similarly found in 

, 624 S.W.2d 294 (Tex. App. 1981). Westbrook v. State
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Texas 
 
 In Martinez v. State of  Texas, 744 S.W.2d 224 (Tex. App. 1987), the Court of 
Appeals of Texas, Fourteenth District, Houston, affirmed the convictions of defendants 
for violating a city ordinance and operating an adult arcade without a permit. 
 
 Among the provisions of the ordinance challenged by the defendants as vague, 
overbroad, prior restraints on speech, and in violation of due process, was the 
requirement that: 

“If an adult arcade has one manager’s station . . . then the interior of the 
adult arcade shall be configured in such a manner that there is an 
unobstructed view of every area of the adult arcade to which any patron is 
permitted access for any purpose from that manager’s station . . . 
(emphasis added).” 

 
 The court rejected the defendant’s contention that this provision was vague stating 
that “[t]he police chief is afforded no discretion under the ordinance; he is required to 
grant the permit if the requirements of the ordinance are met.” 
 

The defendant had also contended that this provision was overbroad because it  
“would prevent the selling of books, magazines, or other merchandise within an adult 
arcade business because book or magazine racks would prevent the unobstructed view 
required by the ordinance.”   
 

The defendant further challenged a provision in the ordinance that 
regulated the lighting within the establishment.  The defendant claimed 
“this would prevent the showing of an adult arcade’s films.” 

 
 Both of these challenges were also rejected by the court which stated that “[s]uch 
provisions were supported by the findings of the City Council set forth in the preamble to 
the ordinance.”   
 

The ordinance is found content-neutral under O’Brien and “governmental interest 
is unrelated to free expression, and [] the incidental restriction on alleged first amendment 
freedoms is no greater than is essential to the furtherance of that interest.”  The Court also 
states that the “public health, safety and general welfare” interests cited by the 
government were “important governmental interests”. 
 
 The court also rejected the contention that the ordinance placed a burden upon 
free expression, stating:  

“The protections of and interests supported by this ordinance will serve to 
avoid any unconstitutional burdens being place upon free expression.” 
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Texas 
 

In Meijas v. State of Texas, Nos. 04-01-00048-CR & 04-01-00049-CR, 2002 Tex. 
App. Lexis 591 (Tex. App. January 30, 2002), the Court of Appeals of Texas, Fourth 
District, San Antonio, upheld a conviction of an adult arcade employee for violating an 
ordinance, in an unpublished opinion.  The ordinance prohibited “any openings in walls 
that separate the arcade viewing areas” and also imposed a duty on  

“owners, operators, and ‘any agents and employees present in an adult 
arcade’ to ensure the premises are monitored to prevent any openings and 
to prohibit access by patrons to any part of the premises where such 
openings exist.” 

 
 The defendant was arrested while on duty in the store.  As the court stated in a 
footnote, customers had been routinely removing “boards placed over holes in the 
partitions between the booths.” 
 
 The court rejected defendant’s contention that “the State did not establish the 
existence of an ‘adult arcade’ because it did not prove the ‘primary business’ of the 
arcade was showing adult movies or videos.” 
 
 The defendant had also contended that the State had not proven that he was an 
employee of and present in the adult arcade.  The court rejected this, noting that even 
though defendant claimed he never entered the arcade, he controlled entry into the arcade 
area. 
 
 The court also did not accept the defendant’s contention that since he did not 
monitor the booth walls for openings, he lacked knowledge of them and should not be 
held responsible.  The court did not let him “avoid liability by never entering the area 
where the arcade devices were to ensure his willful ignorance of the openings.” 
 
 Defendant was also convicted of violating a section of the ordinance that made it 
unlawful for a person to act as a manager of an adult bookstore without a permit.  The 
Court also upheld that conviction, rejecting defendant’s contention that this section of the 
ordinance was vague and overbroad in its use of the terms “manager” and “primary 
business.” 
 

Note 
 
 Please note that pursuant to the Texas Rules of Appellate Procedure, unpublished 
opinions shall not be cited as authority by counsel or by a court. 
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Texas 
 
 The Fifth Circuit Court of Appeals in Nobby Lobby, Inc. v. City of Dallas, 970 
F.2d 82 (5th Cir. 1992) determined that a state statutory provision providing for felony 
punishment for unlawful use of a criminal instrument and seizure thereof was improperly 
used to seize peep show projectors and peep show booths in bad faith for purposes of 
harassment. 
 
 The Fifth Circuit based its opinion partly on the fact that the state failed to prove 
that the seized items, including peep show booths, were specially made for use in the 
commission of a crime. 
 
 The Fifth Circuit affirmed a decision of the United States District Court for the 
Northern District of Texas, Dallas Division, which can be found at 767 F. Supp. 801 
(N.D. Tex. 1991). 
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Texas 
 
 N.W. Enters., Inc. v. City of Houston is a 1998 opinion of the Southern District of 
Texas reported at 27 F. Supp. 2d 754 (S.D. Tex. 1998).  It involved a local SOB 
ordinance (Chapter 28). 
 
 Houston, as part of its attack on so-called “Adult” Businesses, had in 1985 
enacted a peep show booth ordinance (28-81), which included visible interiors, 
manager’s stations and minimal levels of lighting.  The ordinance was upheld in the 
Rahmani v. State of Texas case (treated elsewhere in this study). 
 
 In 1997, an ordinance 97-75 was enacted which, inter alia, instituted new 
requirements for peep show booths (including structural, visibility and lighting 
requirements) and required the elimination of “glory holes.”  Prior section 28-101 
required that all interiors be visible from a manager’s station. 
 
 The court first turned aside an attack on the Fifth Circuit’s definition of narrow 
tailoring to the effect that an ordinance is narrowly tailored if it “effectively promotes the 
government’s interest”, as properly based on United States v. Albertini, 472 U.S. 675 
(1985) and not in conflict with Turner Broad. Sys. V. F.C.C., 520 U.S. 180 (1997) or 
Ward v. Rock Against Racism, 491 U.S. 781 (1989). 
 

Lack of up-to-date Relevant Evidence 
 

In relation to the requirement of evidence of deleterious effects, this court said: 
 

“Although these statements of purpose in the Ordinance's preamble are 
clearly relevant . . . the Court may not rely exclusively on the City 
Council's conclusory statements regarding its intent. Instead, the Court 
must also consider whether the City Council relied on evidence in the 
legislative record from which it could have reasonably determined that 
negative secondary effects associated with adult businesses actually exist 
and that the proposed regulations would in some way address these 
effects.” 

   
[The court also stated:]  

 
“‘Legitimate purpose may be shown by reasonable inferences from 
specific testimony of individuals, local studies, or the experiences of other 
cities.’ [quoting SDJ, Inc. v. City of Houston, 837 F.2d 1268, 1274 
(1988)] 

. . . [I]f a City Council relies on studies from other cities, it must 
have had a basis for believing that such studies are applicable to that city’s 
own problems.  (evidence from other cities must] be ‘reasonably believed 
to be relevant to the problem that the city addresses’) [citation omitted].  
Thus, in the case at bar, the City of Houston must demonstrate that . . . 
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City Council members had a reasonable basis for believing that these 
provisions would address negative secondary effects . . . .  The Court 
cannot merely surmise this fact from vague references to evidence in other 
cities or surmise the current validity of the City Council's purported beliefs 
. . . from previous evidence used to support earlier versions of the 
Ordinance.  
  

. . . [T]hat evidence, which was eleven to fourteen years old at the 
time the City enacted Ordinance 97-75, does not address the additional or 
continuing secondary effects that the City claims currently exist . . . .  In 
order to extend its prior restrictions . . . the City must demonstrate that the 
City Council had before it and considered evidence that unwanted 
secondary effects still exist . . . . 

 
 . . . [T]he justification for that new provision must have existed in  
the evidence the City Council considered at the time it enacted the 
Ordinance, not merely in evidence compiled later in the course of 
litigation.” 
 
[The court states later in the opinion that:] 

 
“[E]conomic impact is not itself dispositive of the constitutionality 

of restrictions on adult businesses. 
 
However, . . . evidence that the City Council was aware that a 

given provision of the Ordinance would have a significant, perhaps 
devastating, financial impact . . . is at least relevant to the Court's 
determination of whether that provision is content-neutral or was instead 
enacted for the primary purpose of restraining speech. . . . 

 
. . . [T]he only types of adult businesses to which the Supreme 

Court has expressly extended First Amendment protection are adult 
bookstores, adult movie theatres, adult video stores, and enterprises that 
feature nude dancing.” 
 
[The court also states:] 
 
 “In order for the City to rely on records established in support of 
previous versions of the Ordinance, the City at least must identify from the 
current legislative record evidence that City Council members, their staffs, 
or the City's Legal Department specifically considered how evidence from 
the prior legislative histories supported the newly enacted provisions. 
Except with respect to a few challenged provisions, the City failed to 
make this showing.” 
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In passing the court accepted the affidavit of one Dalheim, the custodian of 
records, to authenticate the minutes, materials, and evidence before the Sexually Oriented 
Business Committee. 

 
The court rejects Plaintiff’s relevance objections to the evidence.  “[T]his 

argument goes to the weight which this Court should afford those materials, rather than 
their admissibility for summary judgment purposes.” 
 

Use of Term “Primary Business” 
 
 The N.W. Enters., Inc. Court rejected arguments based on vagueness of the terms, 
“Primary Business”, indicating the change was made to be consistent with the State 
enabling Statute. 
 

Preemption 
 
 The Federal District Court rejected a contention that the regulation of peep shows 
or their locations was preempted by State Statutes. 
 

Extension to Mini Theaters 
 
 It also upheld the extension of the ordinance to adult mini theaters, which it said 
“are similar in function” adult arcades, finding it constitutionally permissible. 
 

Distance Requirements Expansion 
 
 The increase in separation of Adult Businesses from 750 to 1500 feet was found 
to be unsupported by evidence that had been studied prior to amendment of the ordinance 
“See Almeda Books, Inc. v. City of Los Angeles, No. CV-95-7771 (C.D. Cal. Jan. 8, 
1998), at 23-38 (evidence contained in legislative history supporting prior adult business 
ordinance may only justify new ordinance if evidence specifically pertains to problem 
sought to be addressed by new ordinance).” 
 

“The mere fact that the previous distance requirements have been upheld 
on the basis of a documented record of negative secondary effects does not 
release the City from the requirement of compiling a record relevant to 
current secondary effects or at least giving some consideration as to how 
and whether the negative secondary effects documented by that city in the 
past, or by other cities, currently exist and would be addressed by the new 
requirements . . . .” 

 
 “[N]o actual study from any other city is included anywhere in the legislative 
record.” 
 
 “[N]o one presented any testimony whatsoever that would allow a City Council 
member to compare the relative effectiveness of a 750 foot distance requirement and a 
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1,500 foot distance requirement . . . . The record simply does not contain any references 
to substantive reasons related to secondary effects for expanding the Ordinance's distance 
requirements.” 
 

“[The court] concludes that the increased distance requirements were enacted with 
an impermissible content-based motive.” 

 
Addition of Distance From Parks 

 
“[T]he Court finds that the legislative record contains adequate content-neutral 

justification for the City's decision to add public parks to the list of protected land uses 
from which adult businesses may not locate closer than 750 feet.” 
 

Amortization 
 
 The court concludes that the amortization provisions for adult arcades are 
adequate. 
 

Additional Peep Show Restrictions 
 
 The structural, visibility, lighting and glory hole requirements have ample 
evidence in the record to justify them. 
 

Privacy 
 
 This court rejects the Texas State Court decisions on privacy in open booths viz. 
Wilkins v. State of Texas, 829 S.W.2d 818, 821-22 (Tex. App. 1992) and Liebman v. 
State of Texas, 652 S.W.2d 942 (Tex. Crim. App. 1983), since it is a federal 
constitutional matter and Federal Courts disclaim such a right in such circumstances, 
citing Matney and  Ellwest Stereo.  It goes on to say that the Texas State decisions do not 
hold that patrons have a generalized right of privacy.  “Instead, the courts’ decisions were 
fact-specific.” 
 

In a footnote, this court noted that “[p]laintiffs have not cited any authority for the 
proposition that there is a constitutional right to participate in private speech in a non-
private setting such as a commercial sexually oriented business.” 
 

Economic Impact 
 
 The court rejected economic impact arguments and the objection to the exterior 
color requirement. 
 

Signage 
 
 The signage provisions, say the court, have been specifically upheld in the SDJ 
case. 
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Note 

 
 The Peep Show Amendments were part of a general amendment to the Sexually 
Oriented Businesses Law.  The ordinance containing the amendments was designated as 
Ordinance 97-75 and had various locational and non-location requirements.  The court 
begins its review by stating: 

“[T]he Court concludes that Ordinance 97-75 is valid and enforceable 
except in several respects discussed below . . . . [T]he City's Motion for 
Summary Judgment is GRANTED IN PART and DENIED IN PART . . .  
in accordance with this opinion.” 

 
 While it is unclear whether the court’s treatment of the lack of up-to-date relevant 
evidence applies to the Peep Show Arcades, it appears that the court upheld much of the 
peep show provisions.  For example: 
 

1. It indicated that there was enough up-to-date relevant evidence to 
extend the existing coin-operated Open Booth Ordinance to Adult 
Mini Theaters. 

 
2. It referred to the secondary effects created by “these businesses, 

including public lewdness violations and conditions which may 
contribute to the spread of sexually transmitted diseases.” 

 
3. It approved extension of Article II of the Code of Ordinances to cover 

adult mini theaters implicitly blessing the original ordinance, which 
had been upheld in the Rahmani case. 

 
4. The court appeared to concentrate its lack of up-to-date relevant 

evidence on the extension of the separation requirements of sexually 
oriented businesses to 1500 feet. 

 
5. The court upheld the amortization provisions for adult arcades. 

 
6. It upheld the extension of the existing provisions relative to adult 

arcades to cover adult mini theaters, including an unobstructed view to 
manager’s stations and specified interior lighting. 

 
7. It upheld the new remodeling provisions for adult arcades as well as 

new visibility and lighting provisions holding that the record “is 
replete with testimony and discussion of criminal offenses” and the 
necessity to permit the police officers to make arrests. 
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Conclusion 
 
 It is hard to escape the conclusion that N.W. Enters., Inc. left the open booth 
provisions, new and old, intact.  It may be that its general description of up-to-date 
relevant evidence applies to open booth restrictions, but it either found that such evidence 
existed or did not press the issue. 
 

Note 2 
 
 A related case, Rosenblatt v. City of Houston, 31 S.W.2d 399 (Tex. App. 2000), 
cert. denied, 532 U.S. 1067 (2001), is considered elsewhere in this study. 
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Texas 
 
 In April of 1988 the Texas Court of Appeals, in Rahmani v. State, 748 S.W.2d 
618 (Tex. App. 1988), cert. denied, 490 U.S. 1081 (1989), upheld a Houston ordinance 
which required: (1) Permit to operate an adult arcade (2) An unobstructed view of the 
booths from a manager's station and (3) Overhead lighting of not less than one (1.0) foot 
candle as measured at floor level. 
 
 The Appellate Court applying time, place and manner criteria noted that the 
Preamble, the Public Hearing and Findings held that the ordinance otherwise satisfied the 
O'Brien rule. 
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Texas 
 
 Rosenblatt v. City of Houston, 31 S.W.3d 399 (Tex. App. 2000), is a Texas Court 
of Appeals case decided in the year 2000. 
 
 The ordinance involved required an unobstructed view of every area of the adult 
arcade by direct line of sight from a manager’s station.  The owner of the arcade 
substituted video cameras that could be viewed from the manager’s station.  The court 
held such insufficient to comply with the direct line of sight requirement.  The court said 
that the permit to operate was properly denied. 
 
 The ordinance did not specifically provide for the removal of doors, but the 
minutes of the City’s SOB Committee indicated that the intent was to eliminate them. 
 
 The court, citing a prior construction of a predecessor ordinance and the SOB 
Committee record, held that the intent was that the ordinance prohibit fully or partially 
enclosed booths for the purpose of removing a feeling of privacy and so discouraging 
illegal serious activity. 
 
 The argument that the ordinance was invalid because its purpose was to 
prohibited the viewing of “adult” movies was dismissed as precluded by the prior 
decisions under the principle of res judicata. 
 
 Applying Ward and O’Brien, the court dismissed least restrictive means 
arguments. 
 
 The court also held that the administrative time limits to grant or deny a permit 
did not violate FW/PBS since failure of time limit decision making entitles the applicant 
to a temporary license. 
 
 Certiorari was denied at 532 U.S. 1067 in the year 2001. 
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Texas 
 

Taylor v. State of Texas, NO. 01-01-00505-CR, 2002 Tex. App. LEXIS 5381 
(Tex. App. July 25, 2002), was an unpublished opinion in which the Court of Appeals of 
Texas reviewed the criminal conviction of the appellant, who was found guilty of 
managing a sexually-oriented enterprise without a permit, under the Texas Code of 
Ordinances.  The enterprise sold adult magazines and videos and included an adult arcade 
with 20 booths.  The Court of Appeals upheld the conviction.   

 
Among its contentions on appeal, the appellant presented a constitutional 

challenge that the Ordinance was vague and overbroad in its use of the terms “manager” 
and “on-site manager.”  The appellant contended that the definitions of these terms within 
the Ordinance could "include anyone working in the store, whether they are only clerks 
and whether they are compensated."   

 
The court rejected this contention, noting in a footnote that the "Fifth Circuit 

ha[d] upheld city ordinances requiring that all owners, clerks, and employees of adult 
businesses be licensed, holding that this requirement 'substantially relates to the 
substantial government interest of curtailing pernicious side effects of adult businesses.'" 
(citing TK's Video, Inc. v. Denton County, 24 F.3d 705, 709-10 (5th Cir. 1994)).   

 
Pursuant to the Texas Rules of Appellate Procedure, unpublished opinions shall 

not be cited as authority by counsel or by a court.  
 

 
 

 197



Texas 
 
The Fifth Circuit upheld the open booth requirements included in a licensing 

regulation for sexually oriented businesses, which it reviewed in TK’s Video v. Denton 
County, 24 F.3d 705 (5th Cir. 1994).   
 
 The regulation included an unobstructed view provision, a space requirement 
between each viewing booth of at least 12 inches, and lighting requirements.  The Fifth 
Circuit stated that: 

“We have upheld design and layout regulations for adult film and video 
theaters.  The Denton County order contains specifications identical to 
those previously upheld.  Completely private and poorly lit viewing 
booths encourage illegal and unsanitary sexual activity in adult theatres.  
The design and layout regulations narrowly respond to a substantial 
governmental interest.” (citations omitted). 

 
 

 198



Texas 
 
 Westbrook v. State of Texas, is a 1981 Texas Court of Appeals case that holds 
that a Peep Show Booth is a public place and that public lewdness law applies.  It is 
found at 624 S.W.2d 294 (Tex. App. 1981).  The court also held that the knowingly 
concept applies to the sexual conduct and not the nature of the place it occurs. 
 

Note 
 
 A similar case can be found at 641 S.W.2d 906 (Tex. Crim. App. 1982), entitled 
Cammack v. State of Texas. 
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Texas 
 
 The Court of Appeals of Texas, Third District, Austin, found that a patron in an 
enclosed video booth had a reasonable expectation of privacy and was entitled to 
protection under the Fourth Amendment in Wilkins v. State of Texas, 829 S.W.2d 818 
(Tex. App. 1992).  The court stated that: 

“[w]hat people seek to preserve as private, even in areas accessible to the 
public, may be constitutionally protected, as the Fourth Amendment 
protects people, not places.” 

 
 The booth that the defendant was in had a closed curtain that obscured vision 
from outside the booth and there was an “‘in use’ light [that] was ‘most likely 
operating.’”  

“We believe that the appellant’s presence in a booth with a curtain which 
excluded outside viewers and a light which reflected that the booth was ‘in 
use’ entitled the appellant to as great an expectation of privacy as the 
person who occupied the toilet stall with the door closed [referring to the 
facts in Buchanan v. State of Texas, 471 S.W.2d 401 (Tex. Crim. App. 
1971), cert. denied, 405 U.S. 930 (1972)]. We conclude the appellant’s 
subjective expectations of privacy while in the booth, viewed objectively, 
were justifiable and those society would be prepared to recognize as 
reasonable.” 

 
 The court also held that “moaning sounds” coming from inside of a video booth 
would be insufficient to justify a warrantless search of the booth by a police officer 
because they could “be as consistent with innocent activity as criminal conduct.” 
 

Note 
 
 Implicit in this decision is that a right of privacy exists.  This concept is rejected 
in N.W. Enters., Inc. (reviewed elsewhere) where the Federal Southern District of Texas, 
citing Liebman, indicated that the Federal cases of Matney and Ellwest Stereo rejected 
privacy contentions. 
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Virginia 
 
 The plaintiff in Bomhower v. City of Virginia Beach, 76 F. Supp. 2d 681 (E.D. 
Va. 1999) was the owner of an adult entertainment establishment challenging a city 
ordinance that, inter alia, “required any viewing area of a business establishment 
providing live exhibitions or performances be unobstructed by curtains, doors, or other 
enclosures or barriers” and that “at least one employee . . . have a direct line of sight of 
any viewing area during any live exhibition or performance.”   
 
 The United States District Court for the Eastern District of Virginia granted the 
city’s motion to dismiss and found the ordinance to be a valid restriction in the face of the 
plaintiff’s United States Constitutional challenges that the ordinance was a violation of 
the First Amendment, vague, overbroad, and a violation of equal protection. 
 
 The city had relied on evidence from the police department, studies from similarly 
situated cities, and findings in the Final Report of the Attorney’s General Commission on 
Pornography.  The court found these to be a  

“reasonable basis fro determining that closed-booth performances . . . 
would sufficiently foster a pattern of conduct inimical to public health and 
order, and that such conduct could be foreclosed through enforcement of 
the Ordinance.”   

 
The court found that under O’Brien, the ordinance was a valid manner restriction 

under both Supreme Court and Fourth Circuit precedent. 
 
The court found that plaintiff did not have standing to raise a vagueness challenge 

because it was clear that “the Ordinance clearly applies” to him.  However, the court also 
notes that if the plaintiff did have standing to make this challenge, the ordinance would 
still withstand it.   

 
The plaintiff contended that the definition of “live exhibitions and performances” 

in the ordinance was too broad and would “chill[] totally innocent activities.”  The court 
rejected this contention and noted the “statutory exemptions from the definition . . .  
which narrow the breadth of the phrase . . . .”  The exemptions included plays, ballets, 
shows, etc… that were “primarily devoted to . . . form of expression of opinion,  
communication, speech, ideas, information, art or drama.”  The court also noted that the 
plaintiff “had failed to show a substantial amount of infringement on protected speech.” 

 
An equal protection challenge was also rejected because the classification of 

plaintiff’s adult establishment was justified as “rationally related to an important 
government interest.” 
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Virginia 
 
 An open booth ordinance in the City of Newport News included two provisions 
that were challenged by Wall Distributors in the United States District Court for the 
Eastern District of Virginia where they were upheld as valid restrictions on manner of 
speech and not in violation of First Amendment rights. 
 

One part of the ordinance made it a criminal offense to exhibit movies in enclosed 
booths not visible from a continuous main aisle.  The other provision required any arcade 
that exhibited movies in enclosed booths to obtain a license from the police chief 
 
 On appeal from the District Court, the Fourth Circuit affirmed (Wall Distribs., 
Inc. v. City of Newport News, 782 F.2d 1165 (4th Cir. 1986)), noting that the provision 
of the ordinance making it a criminal offense to exhibit films in closed booths was not a 
content based regulation, but instead a regulation of the manner in which the films were 
shown, thus valid under the First Amendment. 
 
 Applying the O’Brien test to this provision, the court held that the test’s 
requirements were met, noting that: 

“[T]he open booth regulation is designed to promote public welfare by 
preventing unsanitary, offensive or dangerous conditions in arcades.” 

 
 Since the court upheld the provision making criminal the exhibition of films in 
enclosed booths not visible for a continuous main aisle, it also upheld the provision in the 
ordinance requiring a license to show such films as a valid lesser restriction.   
 

Note 
 
 The licensing requirement for enclosed booths was not challenged here under any 
equal protection or due process concerns applicable to business regulations.  The court 
notes that these concerns could affect the validity of a licensing requirement. 
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Washington 
 
 Where non-sexual panoramic peep shows in Seattle were required to pay fees, the 
Ninth Circuit concluded that the ordinance was an infringement on the First Amendment, 
in absence of proof that it met the Renton test.  (Acorn Invs., Inc. v. City of Seattle, 887 
F.2d 219 (9th Cir. 1989). 
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Washington 
 
 Adult Entm't Ctr., Inc. v. Pierce County, 788 P.2d 1102 (Wash. Ct. App. 1990), 
was decided by the Court of Appeals of Washington in March of 1990.  The ordinance at 
issue required licenses for the premises, the owner, and for the peep show machines.  It 
also required open booths visible from a continuous main aisle.  Evidence of health 
problems was supported by prior-enactment affidavits, testimony at the Public Hearing 
and testimony of the Director of Sexually Transmitted Disease Section of the County 
Health Department.  The court held such evidence sufficient to show a nexus between the 
ordinance and the problem it was designed to solve.  The court specifically rejected the 
attempt to equate motive with purpose and rejected privacy, licensing, and equal 
protection objections. 
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Washington 
 
 In Bitts, Inc. v. City of Seattle, 544 P.2d 1242 (Wash. 1976), the Washington 
Supreme Court in 1976 ruled on the validity of a peep show ordinance provision reading 
as follows: 

"The interior of the panoram or peepshow premises shall be arranged 
in such a manner that the area from which panoram pictures or film is 
to be viewed and, from the waist down, any person viewing such 
panoram pictures or film is visible from the entrance to such premises. 
The licensee shall not permit any doors to public areas on the premises 
to be locked during business hours. Any room or area on such 
premises shall be readily accessible at all times for inspection by any 
law enforcement officer. The licensee shall maintain minimum 
illumination generally distributed in all parts of the premises at all 
times when the panoram area is open or when the public is permitted 
to enter or remain therein." 

 

 The court first dismissed objections to the ordinance based on vagueness, 
restraint of speech and lack of equal protection.  It then indicated that the more 
serious challenge was based on claimed economic loss.  This court held: 

" Economic hardship cannot usually be urged as a reason for the invalidity 
of an otherwise valid statute or ordinance enacted under the police power." 
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Washington 
 
 Book City, Inc., the owner of two adult entertainment businesses in Spokane, 
Washington filed applications for licenses to operate its businesses, as required under the 
City’s ordinance.  Its applications were denied due to noncompliance with the 
ordinance’s requirements.  Book City appealed to the Court of Appeals of Washington, 
Division Three, Panel Five in Book City, Inc. v. City of Spokane, No. 15666-4-III, 1997 
Wash. App. LEXIS 1740 (Wash. Ct. App. Oct. 14, 1997).   
 

Spokane contended that Book City failed to comply with the overhead lighting 
requirements and open booth requirements in the ordinance.  Book City contended that 
“there [was] insufficient proof in the record to support the determination that Book City’s 
facilities were not in compliance . . . .”  The Court of Appeals affirmed the decision 
denying the license applications. 

 
Book City also challenged the constitutionality of the ordinance in a 
separate action found at No. 16401-2-III, 1998 Wash. App. LEXIS 1234 
(Wash. Ct. App. 1998) (discussed elsewhere in this report). 

 
Lighting Requirements 

 
The lighting requirements in the ordinance required “an illumination of not less 

than ten foot candles as measured at the floor level at all times while patrons, members, 
or customers are permitted within the premises.” 

 
Book City contended that there was not sufficient evidence that it failed to 

comply because “no evidence was produced that the City inspectors used a light meter to 
measure the light in the booths” and “the personal opinions of the inspectors were 
insufficient alone.”  It also asserted that “the inspectors failed to take into account light 
sources outside of the booth which may have provided light sufficient to illuminate the 
inside of the booth.”  A third contention was that the lighting requirements should be 
construed as to apply only to the adjacent public rooms and not the booths themselves, as 
the booths were subject to a “higher standard [that] inhibits the right of arcade customers 
to view motion pictures while in the booth.”   

 
The court rejected this contention and found that “there is substantial evidence in 

the record to support the finding that the lighting inside Book City’s arcade booths was 
not in compliance with the Spokane municipal ordinance.”  “In light of testimony by the 
officer that there was no light inside of the booths and that he had to use a flashlight to 
see, this argument [that a light meter should have been used] is not persuasive.”  In 
addition, the manager of the facilities admitted that the booths were probably darker than 
the ten foot requirement.   

Presence Of An Employee 
 
Book City had kept a video surveillance system on the premises and contended 

that this complied with a requirement in the ordinance that there be “an employee on duty 
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and situated in the public room adjacent to the adult arcade stations or booths at all times 
that any patron, member, or customer is present inside the premises.”  Book City 
contended that “its surveillance camera performs the same function more effectively and 
at a lower cost.”   

 

 

The court simply stated that “[t]his view is mistaken.”  “[T]estimony established 
that the video cameras were not positioned to permit a view into the interior of the booths 
as required under the code.  Finally, there is no showing that the viewing of video 
monitors by an employee at a remote location accomplishes the same purpose served by 
having an employee stationed in a room adjacent to the booths.” 

Requirements For Doors on Adult Arcade Booths 
 
 The ordinance “does not permit adult arcade booths to be obscured by any type of 
door,” but “creates an exception for doors in booths that are:  

1. Completely transparent; and  
2. Constructed of safety glass as specified in the Uniform Building Code, sec. 

2406; and  
3. Permit the activity and occupant inside the enclosure to be clearly and easily 

viewed or seen by persons outside the enclosure from any point in the 
adjacent room.” 

 
Book City’s booths have doors made up of 50 percent safety glass and it contends 

that they “represent a good faith effort to comply with the statute and that nothing in the 
statute requires that a person standing outside of the booth be able to view every square 
inch of the interior of the booth.” 

 
The court found that there was substantial evidence to support the finding that the 

doors on the booths were in violation of the ordinance, making reference to “a 
photograph looking straight into a booth which did not reveal the presence of another 
officer inside of the booth” and evidence that “some of the booths had partitions behind 
the doors which obscured the view of the interior of the booth.” 

 
Open Booth Requirement 

  
 The ordinance also required that  

“All adult arcade stations or booths must be open to an adjacent public 
room so that the area inside is visible by direct line of sight to persons in 
the adjacent public room.  No adult arcade station, booth, or viewing area 
may be obscured by an curtain, door, wall, or other non-transparent 
enclosure.” 

 
 Book City contends that its surveillance cameras “accomplish the goals 
contemplated by the ordinance.”  The court rejected this contention stating, again, that 
there was substantial evidence to support the finding that the configuration of the booths 
was not in compliance with the ordinance.  A police officer had described “the 
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configuration as that of ‘a maze’” and even Book City admitted that the configuration 
“did not permit a person standing in the room adjacent to the booths to view the 
occupants and activity within each of the booths.” 
 

Requirement of Sketch of Premises 
 
 

 

The ordinance required a business filing a license application to also submit a 
sketch of premises that is in compliance.  The court found the initial sketches submitted 
by Book City “not detailed enough.”  Even though they submitted more accurate sketches 
later, “[s]ubstantial evidence supports the finding that all of the sketches submitted were 
not in compliance with [the open booth requirement of the ordinance].” 

Note 
 
 Please note that this is an unpublished opinion.  Rules of the Washington Court of 
Appeals may limit citation of unpublished opinions.  Please refer to the Washington 
Rules of Court. 
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Washington 
 
 In Book City, Inc. v. City of Spokane, 16401-2-III, 1998 Wash. App. LEXIS 1234 
(Wash. Ct. App. Aug. 18, 1998), the Court of Appeals of Washington, Division Three, 
Panel Eight, affirmed a decision of the Superior Court of Spokane County upholding the 
constitutionality of a Spokane ordinance regulating the operation of booths exhibiting 
adult motion picture films.  Book City had claimed the ordinance violated the 
Washington State Constitution’s right to free speech in article I, § 5. 
 
 Book City made this challenge after the City denied its applications for licenses to 
operate its adult arcades.  The Court of Appeals had reviewed and affirmed the denial of 
applications in a separate proceeding, which can be found at No. 15666-4-III, 1997 
Wash. App. LEXIS 1740 (Wash. Ct. App. 1997) (discussed elsewhere in this report). 
 
 The court found that the ordinance implicates article I, section 5 of the State 
Constitution because it regulates speech.  However, the court found the ordinance was  

“designed to combat the undesirable secondary effects associated with the 
operation of panoram booths.  Consequently, they serve a compelling state 
interest.  The challenged regulations are content-neutral and narrowly 
tailored time, place and manner restrictions that satisfy the requirements of 
the Washington State Constitution.  We further conclude the section of the 
Spokane ordinance that requires that the interior of all panoram booths be 
visible by direct line of sight to persons in an adjacent room is not so 
vague that persons of common intelligence must guess at its meaning and 
would differ as to its application.”   

 
 

 Book City also contended that the regulations “are unreasonable because their 
ultimate effect is to deprive Book City of the reasonable opportunity to operate its 
businesses.”  “Book City argues that because of the added employee costs, remodeling 
costs and lost income, its business certainly would fail under the challenged regulations.”   

The court states that “[f]ree speech is interpreted more broadly under the 
Washington Constitution than the federal constitution.”   
 
 In response to Book City’s contention that the City failed its burden of 
demonstrating the regulation is narrowly tailored in furtherance of a compelling 
governmental interest, the court states that “the Spokane ordinance does not dictate the 
content of the videos, nor does it restrict the number of booths in any store.  As a result, 
the Spokane ordinance meets the requirements of narrowness.”  The court also rejected 
Book City’s contention that the regulation is void for vagueness finding that Book City 
failed to carry its burden to prove this beyond a reasonable doubt. 
 

 
The court responded that “[a]llegations of economic hardship cannot usually be 

urged as a reason for the invalidity of an otherwise valid statute or ordinance enacted 
under the police power.”  Book City only introduced evidence of its own potential 
problems and not evidence “that, as a result of the ordinance, adult book stores and video 
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arcades will inevitably and imminently fail.  As such, Book City’s particular problems 
with its current location have little bearing on the question of the constitutionality of the 
ordinance at issue.  We conclude the regulations are not unconstitutional because they 
will force the closure of Book City’s businesses.”  
 

Note 
 
 Please note that this is an unpublished opinion.  Rules of the Washington Court of 
Appeals may limit citation of unpublished opinions.  Please refer to the Washington 
Rules of Court. 
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Washington 
 

Clark v. City of Lakewood, 259 F.3d 996 (9th Cir. 2001) was a nude dancing case 
heard by the 9th Circuit.  The plaintiff owner of an adult business, which included 
“panoram devices for exhibiting adult motion picture films” and an adult cabaret, brought 
challenges to a city ordinance regulating adult cabarets.  The plaintiff contended the 
ordinance violated the right to free speech under the Federal and Washington State 
Constitutions and the Washington Open Public Meetings Act (OPMA). 
 
 

 

 

The plaintiff contended that the ordinance was also “null and void” because the 
Task Force that was put together by the City to provide the evidential support for the 
ordinance conducted its meetings in secret, in violation of the OPMA.   
 

The 9th Circuit found that the “evidence is undisputed that the Task Force 
violated the OPMA. . . . The Task Force conducted at least 10 meetings, the majority of 
them closed to the public.  These closed meetings violated the Act.”  However, the court 
refused to nullify the ordinance, as per the plaintiff’s contentions, stating that the “actual 
passage of the Ordinance occurred at a public meeting . . . .”  Since the court had found 
that any actions taken at the Task Force’s meetings were null and void, the court stated 
that this could “potentially undercut[] the evidentiary foundation for the Ordinance” and 
so it remanded the case to the District Court on this issue. 

 
The court did not rule on the First Amendment challenge because the City had 

relied solely on the Task Force’s findings, which could be declared null and void on 
remand, in supporting its substantial governmental interest. 

Another contention made by the plaintiff was that the 21-day waiting period to 
receive a license under the Ordinance violated the Washington Constitution.  The court 
agreed stating that “the City’s failure to provide managers with temporary licenses during 
the [21]-day delay constitutes a prior restraint in violation of the Washington 
Constitution.” 
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Washington 
 
 Spokane Arcade, Inc. and World Wide Video of Washington, Inc. v. City of 
Spokane, 75 F.3d 663 (9th Cir. 1996), was a Ninth Circuit case decided in January 1996 
involving peep show booths.  The court dismissed arguments based on economic expense 
as irrelevant and said: 

“Even if the costs of compliance were so great that World Video would be 
forced out of business, the ordinances do not impose any intrinsic 
limitation on the operation of the arcades . . . . We hold the ordinances 
constitute valid manner restrictions.” (underlining added). 

 
 

 

The ordinance involved required that the arcade booths be “Open to an adjacent 
public room so that the area inside is visible by direct line of sight to persons in the 
adjacent public room.”  It also required the presence of an employee in the adjacent 
public room. 

Note #1 
 
 After this case was decided, the City of Spokane actually amended their open 
booth ordinance with respect to licensing requirements.  Spokane Arcade, Inc. applied for 
and was denied an adult arcade license under these requirements.  The amended 
ordinance was found unconstitutional in 1998 in Spokane Arcade, Inc. v. City of 
Spokane, Nos. 15679-6-III; 15680-6-III, 1998 Wash. App. LEXIS 2614, 92 Wn. App. 
1004, by the Court of Appeals of Washington. 
 
 The case was decided under the Washington State Constitution.  In a footnote, the 
court notes that: 

“In general, Washington cases have adopted much of the federal 
methodology for application to state constitutional cases.  The federal 
cases citied in this opinion are used for purposes of guidance and do not 
compel the result the court reaches under our state constitution.” (citation 
omitted). 

 
 The entire ordinance was challenged, including the provisions that were upheld in 
the Ninth Circuit, which this court also upheld as constitutional. 
 

However, the court struck down the new licensing provisions as unconstitutional 
on their face because they did not provide for a stay of license revocation or suspension 
pending judicial review.   

 
The court also struck down a new provision in the ordinance, which allowed a 

license to be denied if the applicant had been convicted of particular offenses, including 
prostitution or solicitation of prostitution, sale or distribution of obscene material, public 
lewdness, and contributing to the delinquency of a child.  The court said: 
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"[T]he [State] constitution does not permit a licensing agency to deny any 
citizen the right to exercise one of his fundamental freedoms on the 
ground that he has abused that freedom in the past." 

 
Note #2 

 
The Washington Court of Appeals notes the difference in interpretation of free 

speech in the Washington Constitution and the Federal Constitution. 
"Free speech is interpreted more broadly under the Washington 
Constitution than the federal constitution. However, an examination of the 
specific context is required in each case. Even where a state constitutional 
provision has been subject to independent interpretation and found to be 
more protective in a particular context, it does not follow that greater 
protection is provided in all contexts." 

 

 
The court also noted: 

“This court has a duty, where feasible, to resolve constitutional issues first 
under the provisions of our own state constitution before turning to federal 
law.” 

Note #3 
 
 Subsequent to the Court of Appeals' ruling, the City of Spokane amended its 
ordinance in 1999 to include a mandatory stay. Spokane, Wash., Penal Code 10.08.11910 
(1999). 
 It also amended the ordinance so that it no longer included the provision, which 
allowed denials of licenses based on prior convictions. 
 

Notice 
 
 

 

As the 1998 case is an unpublished opinion, the Rules of the Washington Court of 
Appeals may limit its citation.  Please refer to the Washington Rules of Court. 
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Washington 
 
 World Wide Video Inc. v. City of Tukwila, 816 P.2d 18 (Wash. 1991) involved a 
peep show ordinance and a zoning ordinance. 
 
 The peep show ordinance required various licenses, configuration of peep show 
booths, doors at least 42 inches from the floor, no “glory” holes and unlocked booths.  
The lower court upheld the ordinance and the Supreme Court of Washington did not 
disturb that result. 
 
 

 

The city lost on the zoning ordinance because the studies it used (Kent and Des 
Moines) did not cover an ordinance similar to Tukwila which designated an adult book 
store as one where ten percent of the merchandise was distinguished or characterized by 
an emphasis on “specified sexual activities” or “specified anatomical areas”.  The court 
held that such studies were not germane to a 10% store with predominantly take home 
merchandise. 

Note 
 
 The United States Supreme Court denied a petition for writ of certiorari in 1992 
(503 U.S. 986). 
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Wisconsin 
 
 The Wisconsin Court of Appeals in 1992 decided the case of City News & 
Novelty, Inc. v. City of Waukesha, 487 N.W.2d 316 (Wis. Ct. App. 1992).  City News 
had claimed that the requirement that the booths be open and viewable from the public 
portions of the establishments was preempted by the federal Videotape Privacy 
Protection Act of 1988 and also violated the First Amendment.  The court, ruling that the 
ordinance did not require the disclosure of viewing records of the patrons, held for the 
city, dismissed the Preemption argument, held that there was no Privacy right in a peep 
show booth, quoting Paris Adult Theatre at 413 U.S. at 66-67 and Doe at 898 F.2d 615 
n.11, and rejected the suggestion that partial doors should be substituted for open booth 
requirements.  The court quotes Ward to show that "narrow tailoring", as used in content-
neutral legislation, does not require least restrictive analysis. 
 

Note 
 
 City News failed in November and December of 1994 to maintain open booths 
and was convicted of violations.  These violations, along with others, were used as 
grounds to revoke its license in City News & Novelty, Inc. v. City of Waukesha, 604 
N.W.2d 870 (Wis. Ct. App. 1999), later appealed to the United States Supreme Court on 
failure to comply with FW/PBS at 530 U.S. 1242 (2000).  The United States Supreme 
Court, after granting certiorari, determined later that the matter was moot and dismissed 
the case at 531 U.S. 278 (2001). 
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Wisconsin 
 
 In July of 1987, the United States District Court for the Eastern District of 
Wisconsin in Czerniak v. City of Milwaukee, 669 F. Supp. 247 (E.D. Wis. 1987), upheld 
a conviction for sexual conduct in a peep show booth and indicated that there is no right 
of privacy in such a public place. 
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Wisconsin 
 
 Plaintiff operated a 24-hour adult bookstore with private video viewing booths in 
the town of Hallie, Wisconsin.  The Town enacted an ordinance regulating the hours of 
operation of adult-oriented establishments, which prohibited them from being open 
between 2:00 a.m. and 8:00 a.m. Monday through Friday, between 3:00 a.m. and 8:00 
a.m. on Saturday, and between 3:00 a.m. and noon on Sunday.   
 

Plaintiff challenged the ordinance contending it violated free speech rights under 
the First and Fourteenth Amendments and was a content-based regulation.  (DiMa Corp. 
v. Town of Hallie, 185 F.3d 823 (7th Cir. 1999)). 
 
 The court cited a Sixth Circuit decision (Richland Bookmart, Inc. v. Nichols, 137 
F.3d 435, 438-39 (6th Cir. 1998)) to conclude, “regulation of sexually-explicit material 
would be treated like content-neutral time, place, and manner regulations, not that it was 
content-neutral.”  Thus, even though the court agrees with the Plaintiff that this ordinance 
is not content-neutral, it still treats it as such because it regulates sexually explicit 
material. 
 
 The Plaintiff also contends that the Town does not meet the first prong of Ward's 
test for reasonable time, place, and manner restrictions because there are no justifications 
for the ordinance, other than regulation of sexually explicit material that the Town 
officials disapprove of.  The Town justified the ordinance as a combatant for “potential 
undesirable ‘secondary effects’ of adult-oriented establishments.”  The court finds this to 
be a “significant government interest.” 
 
 Although the court concludes that the Town “has met its burden of making a 
record to justify its ordinance’s limitation on hours of operation, . . . [it finds] that it has 
minimally done so.”  The court describes the Town’s evidence as a: 

“fairly meager record . . . . [b]ut it is enough of a record in this case 
because DiMa’s First Amendment challenge is limited to the ordinance’s 
hours of operation regulation and we have no reason to believe that this is 
a significant impairment of Pure Pleasure’s business. . . . we don’t know 
how much revenue Pure Pleasure takes in during the hours that are subject 
to the regulations or whether, when the hours of operation regulation is 
enforced, these revenues will be lost rather than merely shifted to other 
hours when Pure Pleasure is open.  Nor do we know how . . . profits would 
be affected, considering that presumably limiting the hours of operation 
would reduce its operating expenses.  So we caution other municipalities 
not to read our decision today too broadly.  We would expect a 
municipality defending a more substantial set of regulations to create a 
more substantial record in support of summary judgment” (emphasis 
added). 

Note 
The United States Supreme Court denied a petition for certiorari in 2000 (529 

U.S. 1067). 
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Wisconsin 
 
 The Eastern District of Wisconsin in January of 1980 in the case of Exotic World 
News of Appleton, Inc. v. City of Appleton, 482 F. Supp. 1220 (E.D. Wis. 1980), ruled 
that an ordinance that required licenses for operation of peep show machines and 
contained no standards was invalid. 
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Wisconsin 
 
 Libra Books, Inc. v. City of Milwaukee, is a 1993 Eastern District of Wisconsin 
matter found at 818 F. Supp. 263 (E.D. Wis. 1993).  The court upheld the open booth 
ordinance notwithstanding arguments of Libra Books that the aisle lighting requirement 
impaired the display of films and that partial doors would serve the narrow tailoring 
requirement.  The court also concluded that the word "booth" was not vague. 
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Wisconsin 

 
 Matney and Satellite News & Video, Inc. v. County of Kenosha, 86 F.3d 692 (7th 
Cir. 1996) is a 1996 Seventh Circuit case involving an Open Booth Ordinance.  Kenosha 
County Board of Health issued a regulation in 1992 for the stated purpose “to preserve 
health, prevent the spread of AIDS and other communicable or sexually transmitted 
diseases, and prevent unsanitary, unsafe and unhealthy conditions.” 
 
 The Board considered evidence provided by the Sheriff and from other 
communities in reaching its conclusion. 
 
 The regulation provided that adult entertainment viewing booths be “totally 
accessible to and from aisles and public areas . . . [and] unobstructed by any door, lock, 
curtain, blind, or other control-type devices.” (underlining added). 
 
 It was further provided that each booth, “shall be separated from adjacent booths . 
. . by a wall” and “shall have one side totally open to a public lighted aisle so that there is 
an unobstructed view at all times of anyone occupying the same.”  The regulation also 
provided for lighting, provided that only one individual occupy a booth at any time and 
that no occupant shall “engage in any type of sexual activity, cause any bodily discharge 
or litter while in the booth.” 
 
 The Plaintiff claimed violation of privacy rights, a financial burden and that the 
ordinance was not reasonably related to legitimate government interests. 
 
 

 

The Eastern District Court had granted judgment for the county at 887 F. Supp. 
1235 (E.D. Wis. 1995). 

 The Seventh Circuit used a Ward analysis and held the ordinance to be content-
neutral-its purpose was preserving health, preventing spread of AIDS and other 
communicable or sexually transmitted diseases and preventing unsanitary, unsafe and 
unhealthy conditions. 
 
 It further held that it served that interest and was narrowly tailored in that the 
government interest “would be achieved less effectively absent the regulation.” 
 
 The court goes on to say that Ward rejected (in content-neutral regulation) the 
idea that the government must choose the “least restrictive means” or the “least restrictive 
alternative.” 
 
 The court noted that it was proper for the county to rely on evidence in the Berg 
case at 865 F.2d 797 and indicated that the Plaintiff’s alternative suggestions would not 
be effective.  It held that alternative channels were met in that the person in the booth can 
watch the adult entertainment or the management could create a theater-type area. 
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 The Circuit Court summarily dismissed right of patrons to view the films in 
anonymity and also dismissed the chilling effect claim.  Any chill was held to be a 
constitutional one and the court noted that the law does not require that the video screen 
be viewable by the public and dismissed the financial burden claim. 
 
 In passing, the court noted that the Berg case, where the “least restrictive means” 
test was employed, predated Ward. 
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Wisconsin 
 
 

In Schultz v. City of Cumberland, 228 F.3d 831 (7th Cir. 2000), the Seventh 
Circuit upheld portions of an ordinance regulating sexually oriented businesses, which 
included an hours of operation restriction.  The hours of operation were limited to 10 a.m. 
to midnight Monday through Saturday and closed on Sunday. 

 
The plaintiffs contended the restriction was a content-based regulation of 

protected expression.  The court upheld it as a valid time, place and manner restriction, 
stating,  

“[W]e uphold the Section X limitations on the hours of operation . . . [it] is 
a classic time, place or manner restriction . . . .  In DiMa, we found an 
ordinance that restricted the operating hours of adult-oriented 
establishments to be content-based, but analyzed and upheld it under 
content-neutral analysis consistent with Renton and Young.  Combating 
harmful secondary effects of adult entertainment is a significant 
government interest unrelated to speech content, and Cumberland 
satisfactorily established a secondary-effects justification for its time, 
place or manner regulation. . . . Cumberland's legislative research 
indicated that the hours-of-operation constraint enabled local law 
enforcement to concentrate its limited resources for those business hours.  
Although Section X provides fewer hours of operation than the ordinance 
in DiMa, we find that the restriction is not 'substantially broader than 
necessary,' even if more restrictive than absolutely necessary or justified.” 
(citations omitted). 

 
Note 

 
 The case cited by the court, DiMa Corp. v. Town of Hallie, is a 1999 Seventh 
Circuit case that can be found at 185 F.3d 823 (7th Cir. 1999), cert. denied, 529 U.S. 
1067 (2000).  It is discussed elsewhere in this report. 
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Wisconsin 
 
 In August of 1988, the city of Delafield, Wisconsin had an adult oriented 
establishment ordinance tested by the Eastern District of Wisconsin in Suburban Video, 
Inc. v. City of Delafield, 694 F. Supp. 585 (E.D. Wis. 1988).  The ordinance included 
open booth provisions, an adequate Preamble with reference to the spread of AIDS, 
construction requirements, and lighting of 10 foot candles in the public portions of the 
establishment.  It also provided for licensing. 
 
 The court upheld the Open Booth Provisions as content-neutral, but struck down 
portions of the licensing provisions.  It rejected economic loss and privacy arguments. 
 

Note 1 
 
 

 

It is interesting to observe that the ordinance applied to "'adult oriented 
establishments' that offer 'adult entertainment' or feature films, periodicals, or books 
depicting defined 'specified sexual activities.'"  Apparently, the possibility that this 
language would not apply to peep show booths that showed non-sexually oriented films 
was not seriously raised, even though the nature of the film had little or no nexus to the 
object of the legislation.  No rationale was offered for the disparate treatment. 

Note 2 
 
 This case was decided in 1988 and held that the O'Brien prong, "no greater than 
essential", required that the least restrictive means test be applied.  This was one year 
prior to the Ward decision cited in the Introduction. 
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Wisconsin 
 
 The Kenosha County Board of Health enacted an ordinance regulating coin-
operated booths in adult oriented establishments to prevent the spread of AIDS and other 
communicable or sexually transmitted diseases.  A challenge to the ordinance based on 
Lack of Statutory Authority was reviewed by the Court of Appeals of Wisconsin in 
Superb Video v. County of Kenosha, 537 N.W.2d 25 (Wis. Ct. App. 1995). 
 
 The ordinance required that one side of the booths must be totally unobstructed 
and accessible to aisles and public areas; that booths be limited to one occupant; a 
minimum lighting level; and that floors must be light-colored, non-absorbent and easily 
cleanable. 
 
 Superb Video challenged the ordinance maintaining:  

1. That the regulation was invalid because it sought to regulate 
matters of statewide public health concerns, which were 
governed by state statutes regarding communicable diseases.  

 
2. That the regulation conflicted with a state nuisance health law, 

which declared sources of filth or causes of sickness as 
nuisances. 

 
 The Court of Appeals upheld the ordinance as a valid exercise of the County’s 
authority in regulating public health.  The court distinguished the State Laws that sought 
to “control and limit the spread of communicable diseases once discovered” with “the 
thrust of the regulation before [it] to prevent or discourage the opportunity for conduct 
which might spread a communicable disease in the first instance” saying: 

“[W]e hold that the regulation does not directly intrude on the reporting, 
prevention and control of communicable diseases addressed in [the 
Wisconsin State Statutes].” 

 
 The court also noted that the ordinance was not a nuisance law stating:  

“A condition of filth or sickness is not a prerequisite to a forfeiture 
prosecution or an injunction proceeding under the regulation, and the 
County would not have to establish a nuisance in order to prevail in such a 
proceeding.  We hold that the regulation is not a nuisance law.” 

 224



Wisconsin 
 
 In upholding an ordinance for adult oriented businesses in Tee & Bee, Inc. v. City 
of West Allis, 936 F. Supp. 1479 (E.D. Wis. 1996), the Eastern District of Wisconsin 
noted that the provision in the ordinance requiring open booths was valid under the 
previous decisions in Matney, Libra Books and Suburban Video. 
 
 A provision in the ordinance denied licenses to operate adult oriented businesses 
to those who were convicted of certain offenses, including moral turpitude, prostitution, 
obscenity, and other sex-related offenses, if the conviction occurred within five years 
prior to the application for a license.  The court noted, in upholding this provision, that, 

"An individual’s past actions are very often the best indicator of that 
person’s future actions. . . . [W]hen an individual has been convicted of 
specified crimes, that relate to the ‘crime-control intent’ of the ordinance, 
a municipality may deny licensure." (citing Dumas v. City of Dallas, 648 
F. Supp. 1061, 1073 (N.D.Tex. 1986), aff'd sub nom., FW/PBS, Inc. v. 
City of Dallas, 837 F.2d 1298 (5th Cir. 1998), aff'd in part & rev'd in part, 
493 U.S. 215 (1990)). 

 
Note 

 
 States have interpreted such provisions that deny licenses to applicants who have 
committed certain offenses in a specified time period differently.  The Washington Court 
of Appeals in Spokane Arcade, Inc. (discussed elsewhere in this report) struck down a 
licensing provision that listed similar offenses (i.e. prostitution, solicitation of 
prostitution, sale or distribution of obscene material, public lewdness, and contributing to 
the delinquency of a child) as reason for denying licenses to applicants. 
 
 See also FW/PBS, Inc. v. City of Dallas, 837 F.2d 1298 (5th Cir. 1998) on this 
issue. 
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PART VI 
 

Elements of a Typical Open 
Booth Ordinance 

 
 As elsewhere indicated, the Pennsylvania State Open Booth Statute found in 
Appendix I, has been upheld and could serve as a basic model for a local ordinance.  
It can be improved by an Hours of Operation proviso (See Appendix III), 
clarification of inspection requirements as construed by the Golden Triangle 
Pennsylvania court, supra, and specific reference to  “judicial findings” in other 
jurisdictions as authorized by Renton, many of which may be found in Appendix I.  
Studies from other jurisdictions should also be mentioned and used as original or 
additional “evidence” of the important or significant governmental interest that 
justifies the enactment.  The municipality studies, findings, or case decisions relied 
on should be identified by municipality.  It would be wise to have a Memorandum to 
accompany the legislation, which should be made available to the legislators prior to 
enactment.  While the use of “Judicial Findings” by themselves apparently would be 
sufficient to satisfy the Renton requirement (that the “evidence” relied upon “is 
reasonably believed to be relevant to the problem that the city addresses”), it should 
be noted that the City of Renton also relied on studies and other evidence.  It would 
seem that technically, reliance on “Judicial Findings” in other locales may be 
sufficient (and it would be wise to make such the initial underpinning), but it also 
would be wise to buttress those references by local studies or studies from other 
locales and other evidence such as affidavits, testimony and police reports. 
 

The reliance on “Judicial Findings” from other locales, as a foundation, is 
justified by the language in Renton reading as follows: 

“We hold that Renton was entitled to rely on the experience of Seattle 
and other cities, and in particular on the ‘detailed findings’ 
summarized in the Washington Supreme Court’s Northend Cinema 
opinion . . . . The First Amendment does not require a city, before 
enacting such an ordinance, to conduct new studies or produce 
evidence independent of that already generated by other cities, so long 
as whatever evidence the city relies upon is reasonably believed to be 
relevant to the problem that the city addresses.” (underlining added). 

 
 It should be observed that the Supreme Court in Renton gives a priority to 
detailed findings summarized in other court’s opinions when it uses the words, “in 
particular.” 
 
 This is an area frequently ignored by counsel for cites and municipalities.  It 
is apparent from the Renton case that it should be an integral part of the 
preparation of a content neutral ordinance. (See Appendix I, part II (2) for samples 
of “Judicial Findings” in open booth cases). 
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 There are at least three subsequent cases that make reference to this aspect 
of the Renton opinion.  One of these is the Third Circuit case, Mitchell v. Comm’n 
on Adult Entm’t, 802 F. Supp. 1112 (D. Del. 1992), aff’d, 10 F.3d 123 (3d Cir. 1993) 
when it said at 802 F. Supp at 1119; 

“The Court may not accept a naked assertion by the State as to the 
purpose of this legislation.  Rather, the Court must determine whether 
during the legislative process there was objective evidence, typically in 
the form of a study or finding, demonstrating the purpose of the 
amendment . . . .” (citing Renton, 475 U.S. 41, 50-51) (Underlining 
added). 

 Now, it could be theorized that here Mitchell was speaking of a “Legislative 
Finding” and not a “Judicial Finding”.  A reference, however, to the page cited in 
Renton, will disclose that the only reference to a “Finding” on that page is to a 
judicial finding. 
 
 Another case citing the fact that, under Renton, Judicial Findings were 
proper evidence may be found in the Ohio case of Bamon Corp. v. City of Dayton 
where, in a more succinct fashion, at 730 F. Supp. 80, 86 it says: 

“Renton teaches that, in enacting regulations targeting the secondary 
effects of adult businesses, a city need not amass evidence independent 
of evidence gathered by other cities or summarized in case law dealing 
with conditions existing in other locales.  475 U.S. at 51.”  (underlining 
added). 

 
 A recent case that emphasizes the value of judicial findings is DiMa Corp. v. 
Town of Hallie, 185 F.3d 823 (7th Cir. 1999), cert. denied, 529 U.S. 1067 (2000), 
where the Seventh Circuit, commenting on Souter’s opinion in Barnes v. Glen 
Theatre, 501 U.S. 560 (1991), says: 

“[He] accepted the experience of other cities as reported in judicial 
opinions as being evidence upon which the legislature could 
reasonably relied.  The Renton Court has similarly accepted the city's 
reliance on the experience of Seattle, as expressed in the detailed 
findings of fact summarized by the Washington Supreme Court in a 
prior case.” (citation omitted). 

 
 The more recent case of City of Los Angeles v. Alameda Books, Inc., 122 S. 
Ct. 1728 (2002), should also be consulted by counsel for the references to the ability 
(and, in effect, propriety) of counsel for the S.O.B. establishment introducing a 
competing study.  It says at 122 S. Ct. 1735: 
  “[They] do not offer a competing theory, let alone data . . . .” 
 
 The use of “Judicial Findings”, it should be noted does not lend itself to 
“competing judicial findings” normally, but, of course, competing “studies” are 
probably admissible.  In Alameda Books, Los Angeles did have its own study.  It 
would seem important for a municipality either to have a local study of deleterious 
effects of open booths or to have studies from other locales showing the same or 
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both in addition to reliance on Judicial Findings.  In addition, police reports of 
prostitution or crimes of disorderly conduct or affidavits relating to the decrease in 
land values would be helpful.  It is for sure that the establishment will introduce its 
own study if such tends to prove lack of deleterious effects.  Souter's dissent in 
Alameda Books, at 122 S. Ct. 1746 says: 

“[R]equiring empirical justification of claims about property value or 
crime is not demanding anything Herculean.  Increased crime, like 
prostitution and muggings, and declining property values in areas 
surrounding adult business, are all readily observable, often to the 
untrained eye and certainly to the police officer and urban planner. 
These harms can be shown by police reports, crime statistics, and 
studies of market value, all of which are within a municipality’s 
capacity or available from the distilled experiences of comparable 
communities.” (underlining added). 

 
 It behooves the careful municipal attorney to listen carefully to the 
suggestions of these dissenters as to the desirability of such “evidence.”  In Open 
Booth Ordinances, the deleterious effects include the possibility of the spread of 
AIDS and other contagious diseases as well as the existence of prostitution, and 
unsanitary conditions, all of which can be documented by testimony or affidavits of 
doctors or police officers or inspectors or, as Justice Souter and company say, 
“available from the distilled experiences of comparable communities.”  Such can be 
documented it would appear from Judicial Findings, Studies and References to the 
Open Booth cases and facts and testimony or even perhaps, newspaper reports. 
 
 The Alameda “dissent” throws some light on the continuing vitality of Open 
Booth Ordinances.  Justice Kennedy, concurring in the judgment, speaks of leaving 
the “speech” element of conduct-speech ordinances “substantially undiminished.”  
It would appear that since the “adult content” in peep show booths is not disturbed, 
it is not diminished at all.  The only diminution area that may be claimed is in an 
“hours of operation” proviso.  It would seem important to be prepared to 
demonstrate, that “hours of operation” are justified by separate evidence of the 
existence of deleterious effects from uncontrolled hours of operation and a 
calculation or study and judicial findings that such a diminution does not 
substantially reduce the “speech” element. (See, in this respect Appendix III). 
 

 You will note that the Pennsylvania statute, in Appendix I, has an injunction 
provision.  A Municipality would have to be certain that it has the legislative power 
to incorporate the same.  In the alternative, perhaps, if an injunction provision is 
desired, a direction to a city official to seek the same for violations might be in 
order. 
 
 There are cases in this study where, by ordinance, peep-show booth activity 
has been declared a nuisance.  They should be consulted if a municipality wants to 
utilize that approach.  These may be found at Appendix VI.  Again, be sure of 
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authority and indicate how the nuisance should be abated, perhaps, by giving the 
City or County Attorney the duty to go into a named court to seek to enjoin.  
 

Prior to preparing the ordinance, the Check List in Part VIII should be 
consulted. Samples of Open Booth ordinances adopted by Minneapolis and Spokane 
may be found in Appendix IV and Appendix V.   
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PART VII 
 

FEDERAL CIRCUIT COURTS 
OF APPEAL 

THAT HAVE UPHELD OPEN BOOTH 
ORDINANCES OR STATUTES 

 

 

 
 We next concentrate on the United States Courts of Appeals, which have 
upheld the concept and validity of Open Booth Statutes or Ordinances. 
 
 These rulings have greater precedential value since they are Federal Courts 
interpreting the United States Constitution (cf. N.W. Enterprises (Texas), supra).  
They represent the leading cases in the country and are unanimous in upholding the 
validity of requiring open booths in peep shows. 
 
 
 

We shall also indicate the states covered by the various circuits. 

        SECOND CIRCUIT 
                                            1.   Singer v. Town of East Hartford 

    901 F.2d 297 
                                                     (2d Cir. 1990) 
 
                                                THIRD CIRCUIT 

                                            2.  Mitchell v. Comm’n on Adult 
                                 Entm’t Establishments 

10 F.3d 123 
                                                (3d Cir. 1993) 

                                      3.  Phillips v. Borough of Keyport 
                                               107 F.3d 164 

                                                 (3d Cir. 1997) 
                                            4.  Ben Rich Trading Co. v. City of Vineland   
                                                              126 F.3d 155 

                                                (3d Cir. 1997) 
 

    FOURTH CIRCUIT 
5.  Wall Distribs., Inc. v. City of 

                                           Newport News 
                                           782 F.2d 1165 
                                                (4th Cir. 1986) 
 

   FIFTH CIRCUIT 
6. FW/PBS Inc. v. City of Dallas 

                                         837 F.2d 1298 
                                              (5th Cir. 1988) 
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7. TK’s Video, Inc. v. Denton County 
                        24 F.3d 704 

                                              (5th Cir. 1994) 
 

SIXTH CIRCUIT 
                                 8.   Williams v. City of Columbus 

                                             872 F.2d 1030 
                                       (6th Cir. 1989) 

9. Bamon Corp. v. City of Dayton 
                                       923 F.2d 470 
                                            (6th Cir. 1991) 

 
        SEVENTH CIRCUIT 

10.  Berg v. Health & Hospital Corp. of Marion County 
                                                  865 F.2d 797 
                                                 (7th Cir. 1989) 

11.  Matney and Satellite News & Video, Inc. v.  
 County of Kenosha 

                                                              86 F.3d 692 
                                                              (7th Cir. 1996) 

12.  DiMa Corp. v. Town of Hallie 
                                           185 F.3d 823 
                                             (7th Cir. 1999) 

        13. Pleasureland Museum v. City of Mishawaka 
                                               288 F.3d 988 
                                                  (7th Cir. 2002) 

14. Schultz v. City of Cumberland 
               228 F.3d 831 

                                                  (7th Cir. 2000) 
 

EIGHTH CIRCUIT 
15.   Doe v. City of Minneapolis 

                                              898 F.2d 612 
                                                 (8th Cir. 1990) 

                       16.  Postscript Enterprises v. City of Bridgeton 
                                                905 F.2d 223 
      (8th Cir. 1990) 

                                      17.  Scope Pictures v. City of Kansas City 
140 F.3d 1201 

   (8th Cir. 1998)
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NINTH CIRCUIT 
  18.  Ellwest Stereo Theaters Inc. v. Wenner 

681 F.2d 1243 
                                                   (9th Cir. 1982) 

         19. Spokane Arcade, Inc. and World Wide Video of   
   Washington, Inc. v. City of Spokane 

                                                 75 F.3d 663 
                                                     (9th Cir. 1996) 

 
STATES COVERED BY VARIOUS CIRCUITS 

 
FIRST CIRCUIT 

 
     Maine 
     Massachusetts 
     New Hampshire 

Rhode Island 
     Puerto Rico 
 

SECOND CIRCUIT 
 
     Connecticut 

New York 
     Vermont 
 

THIRD CIRCUIT 
 
     Delaware 
     New Jersey 
     Pennsylvania 
     Virgin Islands 
 

FOURTH CIRCUIT 
 
     Maryland 
     North Carolina 
     South Carolina 
     Virginia 
     West Virginia 
 

FIFTH CIRCUIT 
 
     Louisiana 
     Mississippi 
     Texas 
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SIXTH CIRCUIT 
 
     Kentucky 
     Michigan 
     Ohio 
     Tennessee 

 
SEVENTH CIRCUIT 

     
     Illinois 

 

     Indiana 
     Wisconsin 

EIGHTH CIRCUIT 
 
     Arkansas 
     Iowa 
     Minnesota 
     Missouri 
     Nebraska 
     North Dakota 
     South Dakota 
 

NINTH CIRCUIT 
 
     Alaska 
     Arizona 
     California 
     Guam 
     Hawaii 
     Idaho 
     Montana 
     Nevada 
     Northern Mariana Islands 
     Oregon 
     Washington 
 

TENTH CIRCUIT 
 
     Colorado 
     Kansas 
     New Mexico 
     Oklahoma 
     Utah 
     Wyoming 
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ELEVENTH CIRCUIT 
 
     Alabama 
     Florida 
     Georgia 
 

D.C. CIRCUIT 
 

District of Columbia 
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PART VIII 
 

      Check List 
 

 
 

 Do you have the power to enact this type of legislation? (cf. Part III). 
 

 Were your state laws reviewed to insure lack of preemption? (cf. Part 
III). 

 
 Does the ordinance have a Preamble or is it obvious from the terms of the 

ordinance that a legitimate governmental interest or purpose is served by 
the proposed law? (cf. Appendix II and Matney, 86 F.3d 692, supra). 

 
 And that that intent or purpose, so articulated, is related to the 

deleterious effects of peep show booths and is not a restriction on First 
Amendment Activities? (cf. Appendix II). 

 
 And that the Deleterious Secondary Effects, that the ordinance seeks to 

ameliorate, are specifically articulated in the Preamble, the Legislative 
Findings or in the Body of the ordinance?  (cf. Appendix II and Matney, 
supra). 

 
 

 
 Does it rely (or also rely) on evidence of Deleterious Effects in other 

locales? (

Does the government rely for evidence required by significant or 
substantial prong on local conditions or local studies identified 
specifically in the ordinance? 

cf. Part II and Bamon case, under Ohio, in Part V). 
 

 If so, does the ordinance take legislative notice of the cases, studies, 
judicial findings or legislative findings in the other locales? (cf. Bamon 
case in Part V and Berg case Part V, under Indiana). 

 
 Does the proposed ordinance qualify as a content-neutral time, place or 

manner regulation under Clark-Ward? (See Part II and IV). 
 

 Was there a review of home state case law and ordinances that have been 
upheld there, both at State and Federal levels? (cf. Part V and VII). 

 
 Was a sufficient record made of all studies, references to cases and to 

“Judicial Findings” (cf. Appendix II and Bamon case, supra) both local 
and at other locales as evidence “reasonably to be relied on” to justify the 
ordinance? (cf. Renton). 
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 Do local studies, if used, include reports, affidavits (of, for example, a 
local or state epidemiologist) other affidavits, testimony, surveys and 
police reports all made into or referred to in a Record made available to 
council members? 

 
 Does the ordinance in some way indicate that the Council takes note of 

the potential to spread AIDS, other contagious diseases and the fostering 
of unsanitary booth conditions? (cf. Appendix II). 

 

(c) 
(d) 

 In preparing the ordinance was due observance paid to: 
(a) Age requirements for admission? 
(b) An Open Booth Proviso? 

Manger’s station, if any, and duties? 
Prohibition of “glory” holes (See also TK’s Video (Texas case, infra); 
cf. Appendix II). 

(e) Lighting requirements in establishments and in booths? (cf. Appendix 
II) 

(f) Visibility of interior of booth from a common area of the premises? 
(g) Signage, if any? 
(h) Respondeat Superior provision, giving consideration to scienter 

requirement if deemed necessary? 
(i) Open to Inspection provision? 
(j) Declaration of a Nuisance if legislative body has such authority? 
(k) Provision requiring a City or County Attorney to seek an injunction 

in a proper named court if no local authority to abate the declared 
nuisance? (cf. Appendix VI) 

(l) Restriction on occupancy by more than one person? 
(m) Hours of Operation provision and indications of necessity therefore? 

(cf. Appendix III) and  justification by local or experience of other 
locales named or judicial findings in such locales? 

(n) Adequate definition of terms? 
(o) Was a provision prohibiting any type of sexual activity in the booths 

considered? (cf. Matney, 86 F.3d 692 (7th Cir. 1996)). 
 

 Do the provisions of your ordinance generally follow those upheld 
elsewhere with special attention to your state and federal court cases? (cf. 
Appendix I, IV and V ( See Pennsylvania  Statute upheld in Golden 
Triangle News (Appendix I) and discussion of that statute in Part V). 

 
Note On Licensing 

 
 A license requirement can of course be helpful, if permitted by law.  Certain 
Federal Courts permit the same and some have struck them as not complying with 
FW/PBS.  This study does not cover this subject, primarily because the law is in a 
state of flux depending on how the Federal Circuit courts interpret FW/PBS v. City 
of Dallas, (U.S. 1990) and how the Supreme Court will rule when the next case is 
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accepted for review.  In the meantime, the law of your Circuit (or in some cases 
where there is no circuit opinion, the law of the Federal District) will apparently 
prevail.  In those cases where there is no Circuit or Federal District Court opinion, 
there may be a state court ruling.  Cases covering your jurisdiction and techniques 
utilized should be consulted. 
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PART IX 
 

TABLE OF CASES  
REPORTED IN THE OPEN BOOTH CASE STUDY 

 
NAME OF CASE CITATION(S) STATE PAGE 

Acorn Invs., Inc. v. City of Seattle 887 F.2d 219 (9th Cir. 1989) WA  203 
Adult Entm't Ctr. v. Pierce County 788 P.2d 1102 (Wash. Ct. App. 1990) WA 204 
Adust Video v. Nueces County 996 S.W.2d 245 (Tex. App. 1999) TX 173 
All Purpose Vending, Inc. v. City of 
Philadelphia 

16 Phila. 622 (Pa. C.P. 1987) PA 157 

Annapolis Rd. Ltd. v. Hagner 996 F.2d 1441 (4th Cir. 1992) MD 93 
Antonello v. City of San Diego 93 Cal. Rptr. 820 (Cal. Ct. App. 1971), 

cert. denied, 404 U.S. 912 (1971) 
CA 44 

Bam, Inc. v. Bd. of Police Comm'rs of City of 
Los Angeles 

9 Cal. Rptr. 2d 738 (Cal. Ct. App. 1992) CA 45 

Bamon Corp. v. City of Dayton 730 F. Supp. 80 (S.D. Ohio 1990), aff'd, 
923 F.2d 470 (6th Cir. 1991) 

OH 141 

Barbulean v. City of Newburgh 640 N.Y.S.2d 935 (N.Y. Sup. Ct. 1995) NY 130 
Ben Rich Trading Co. v. City of Vineland 126 F.3d 155 (3d Cir. 1997) NJ 121 
Berg v. Health and Hosp. Corp. of Marion 
County 

667 F. Supp. 639 (S.D. Ind. 1987), aff'd, 
865 F.2d 797 (7th Cir. 1989) 

IN 78 

Bitts, Inc. v. City of Seattle 544 P.2d 1242 (Wash. 1976) WA 205 
Book City, Inc. v. City of Spokane No. 15666-4-III, 1997 Wash. App. LEXIS 

1740 (Wash. Ct. App. Oct. 14, 1997) 
WA 
  

206 

Book City, Inc. v. City of Spokane 16401-2-III, 1998 Wash. App. LEXIS 
1234 (Wash. Ct. App. Aug. 18, 1998) 

WA 209 

Bomhower v. City of Virginia 76 F. Supp. 2d 681 (E.D. Va. 1999) VA 201 
Bright Lights, Inc. v. City of Newport 830 F. Supp. 378 (E.D. Ky. 1993) KY 85 
Broadway Books, Inc. v. Roberts 642 F. Supp. 486 (E.D. Tenn. 1986) TN 166 
Burkey Mgmt., Inc. v. Bd. Of County Comm’rs No. 93-M-1589, 1996 U.S. Dist. LEXIS 

11854 (D. Colo. Mar. 4, 1996) 
CO 59 

Cammack v. State of Texas 
**see Westbrook v. State of Texas for a citation 
to this case** 

641 S.W.2d 906 (Tex. Crim. App. 1982) TX 199 

Cathy’s Tap, Inc. v. Vill. of Mapleton 65 F. Supp.2d 874 (C.D. Ill. 1999) IL 76 
Cent. Ave. News, Inc. v. City of Minot 651 F.2d 565 (8th Cir. 1981) ND 138 
Chez Sez VIII v. Poritz 688 A.2d 119 (NJ Super. Ct. 1997), cert. 

denied, 522 U.S. 932 (1997) 
NJ 123 

City News & Novelty, Inc. v. City of Waukesha 487 N.W.2d 316 (Wis. Ct. App. 1992), 
subsequent appeal,  
604 N.W.2d 870 (Wis. Ct. App. 1999), 
cert. granted, 530 U.S. 1242 (2000), cert. 
dismissed, 531 U.S. 278 (2001) 

WI 215 

City of Chicago v. Scandia Books 430 N.E.2d 14 (Ill. App. Ct. 1981) IL 77 
City of Cleveland v. Becvar 578 N.E.2d 489 (Ohio Ct. App. 1989) OH 143 
City of Cleveland v. Fisher 62 Ohio Misc. 2d 792 (Ohio Mun. Ct. 

1992) 
OH 144 
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City of Colorado Springs v. 2354, Inc. 896 P.2d 272 (Colo. 1995) CO 60 
City of Houston v. Mitchell 737 S.W.2d 370 (Tex. App. 1987) TX 174 
City of Lincoln v. ABC Books 470 N.W.2d 760 (Neb. 1991) NE 116 
City of Mandan v. Mi-Jon News, Inc. 381 N.W.2d 540 (N.D. 1986) ND 140 
City of Minot v. Cent. Ave. News, Inc. 308 N.W.2d 851 (N.D. 1981), appeal 

dismissed, 454 U.S. 1117 (1981), appeal 
dismissed, 325 N.W.2d 243 (N.D. 1982) 

ND 139 

City of New York v. S&H Book Shop, Inc. 41 A.D.2d 637 (N.Y. App. Div. 1973) NY 131 
City of Ramsey v. Amusement Ctr., Inc. 498 N.W.2d 25 (Minn. Ct. App. 1993) MN 105 
City of Stanton v. Cox 255 Cal. Rptr. 682 (Cal. Ct. App. 1989) CA 46 
City of Toledo v. Thomas No. L-82-151, TMC., 1982 Ohio App. 

LEXIS 15728 (Ohio Ct. App. Aug. 27, 
1982) 

OH 145 

Clark v. City of Lakewood 259 F. 3d 996 (9th Cir. 2001) WA 211 
Commonwealth ex rel. Lewis v. Allouwill Realty 478 A.2d 1334 (Pa. Super. Ct. 1984) PA 158 
Commonwealth ex rel. Preate v. Danny’s New 
Adam & Eve Bookstore 

625 A.2d 119 (Pa. Commw. Ct. 1993) PA 159 

Commonwealth v. Doe 462 A.2d 762 (Pa. Super. Ct. 1983) PA 160 
Commonwealth v. Lotten Books 428 N.E.2d 145 (Mass. App. Ct. 1981) MA 103 
County of Sacramento v. Goldie’s Book Store 187 Cal. Rptr. 154 (Cal. Ct. App. 3d Dist. 

1982) 
CA 47 

Czerniak v. City of Milwaukee 669 F. Supp. 247 (E.D. Wis. 1987) WI 216 
Davis v. State of Texas 
(***includes a note for Goodman v. State, No. 
05-98-01522-CR, 2001 Tex. App. Lexis 934 
(Tex. App. Feb. 14, 2001)) 

658 S.W.2d 572 (Tex. Crim. App. 1983) TX 175 

Déjà Vu of Nashville, Inc. v. The Metro. Gov't of 
Nashville and Davidson County 

274 F.3d 377 (6th Cir. 2001), cert. denied, 
122 S. Ct. 1952 (2002) 

TN 167 

221 Cal. Rptr. 100 (Cal. Ct. App. 1985) CA  48 

DeMott v. Bd. of Police Comm'rs 175 Cal. Rptr. 879 (Cal. Ct. App. 1981) CA 49 
Dep't of Hous. & Comty. Dev. v. Ellwest Stereo 284 A.2d 406 (Md. 1971) MD 94 
DiMa Corp. v. Town of Hallie 185 F.3d 823 (7th Cir. 1999), cert. denied, 

529 U.S. 1067 (2000) 
WI 217 

DLS, Inc. v. City of Chattanooga 894 F. Supp. 1140 (E.D. Tenn. 1995), 
aff'd, 107 F.3d 403 (6th Cir. 1997) 

TN 169 

Doe v. City of Minneapolis 693 F. Supp. 774 (D. Minn. 1988) MN 106 
Doe v. City of Minneapolis  898 F.2d 612 (8th Cir. 1990) MN 107 
Dumas v. City of Dallas (a/k/a FW/PBS, Inc. v. 
City of Dallas) 

648 F. Supp. 1061 (N.D. Tex. 1986), aff’d 
sub nom. FW/PBS, Inc. v. City of Dallas, 
837 F.2d 1298 (5th Cir. 1988), aff’d in 
part & rev’d in part, 493 U.S. 215 (1990) 

TX 177 

Ellwest Stereo Theatre, Inc. v. Boner 718 F. Supp. 1553 (M.D. Tenn. 1989) TN 170 
Ellwest Stereo Theatres, Inc. v. Wenner 681 F.2d 1243 (9th Cir. 1982) AZ 42 
Envy Ltd. v. City of Louisville 734 F. Supp. 785 (W.D. Ky. 1990) KY 86 
Ewap v. City of Los Angeles 158 Cal. Rptr. 579 (Cal. Ct. App. 1979) CA 50 
Exotic World News of Appleton, Inc. v. City of 
Appleton 

482 F. Supp. 1220 (E.D. Wis. 1980) WI 218 

Fantasy Book Shop Inc. v. City of Boston 531 F. Supp. 821 (D. Mass. 1982) MA 104 

Deluxe Theater & Bookstore v. City of San 
Diego 
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1487 Amusement Corp. v. Redlich 350 F. Supp. 822 (S.D.N.Y. 1972) NY 129 
FW/PBS, Inc. v. City of Dallas *see Dumas v. City of Dallas  TX 177 
Gayety Books, Inc. v. Baltimore 369 A.2d 581 (Md. 1977) MD 95 
Golden Triangle News, Inc. v. Corbett 
 

689 A.2d 974 (Pa. Commw. Ct. 1997), 
amended by 700 A.2d 1056 (Pa. Commw. 
Ct. 1997), aff'd sub. nom, Golden 
Triangle News, Inc. v. Fisher, 717 A.2d 
1023 (Pa. 1998) 

PA 161 

Gordon v. State of Texas 757 S.W.2d 496 (Tex. App. 1988) TX 179 
Gotlieb v. State 406 A.2d 270 (Del. 1979) DE 65 

566 S.W.2d 578 (Tex. Crim. App. 1978) TX 180 
Gresser v. Anne Arundel County 709 A. 2d 740 (Md. 1998), rev’g 

Annapolis Rd. v. Anne Arundel County,  
686 A.2d 727 (Md. Ct. Spec. App. 1996) 

MD 96 

Grunberg v. Town of East Hartford 736 F. Supp. 430 (D. Conn. 1989) CT 63 
Harrington v. State of Maryland 300 A.2d 405 (Md. Ct. Spec. App. 1973) MD 97 
Hernandez v. State of Texas No. 14-99-00671-CR, 2000 Tex. App. 

Lexis 4736 (Tex. App. July 20, 2000)) 
TX 181 

Higbee v. City of San Diego 911 F.2d 377 (9th Cir. 1990) CA 51 
In Re 1605 Book Ctr., Inc. v. Tax Appeals 
Tribunal 

188 A.D.2d 694 (N.Y. App. Div. 1992), 
aff'd, 631 N.E.2d 86 (N.Y. 1994), cert. 
denied, 530 U.S. 811 (1994) 

NY 132 

In Re: Appeal of French Adult Books, Inc. 404 A.2d 740 (Pa. Commw. Ct. 1979) PA 164 
Janra Enters., Inc. v. Reno 818 F. Supp. 1361 (D. Nev. 1993) NV 117 
Kansas v. Cooper 23 P.3d 163 (Kan. Ct. App. 2001) KS 83 
Konstam v. Video Visions, Inc. No. 93-CA-38, 1994 Ohio App. Lexis 

1841 (Ohio Ct. App.  Apr. 28, 1994), 
appeal dismissed, 639 N.E.2d 793 (Ohio 
1994), cert. denied, 513 U.S. 1190 (1995)  

OH 146 

Lakeland Lounge v. City of Jackson 973 F.2d 1255 (5th Cir. 1992), cert. 
denied, 507 U.S. 1030 (1993) 

MS 109 

Libra Books, Inc. v. City of Milwaukee 818 F. Supp. 263 (E.D. Wis. 1993) WI 219 
Liebman v. State of Texas 652 S.W.2d 942 (Tex. Crim. App. 1983) TX 183 
Lim v. Bd. of Police Comm'rs 235 Cal. Rptr. 770 (Cal. Ct. App. 1987) CA 52 
LLEH, Inc. v. Wichita County 121 F. Supp. 2d 513 (N.D. Tex. 2000), 

aff’d in part & rev’d in part, 289 F.3d 358 
(5th Cir. 2002) 

TX 184 

Lozano v. State of Texas 650 S.W.2d 137 (Tex. App. 1983) TX 185 
Marques v. State 298 A.2d 408 (Md.1973) MD 98 
Marshall v. Barlow 436 U.S. 307 (1978) ID 75 
Marsoner v. Pima County 801 P.2d 430 (Ariz. Ct. App. 1990), rev'd, 

803 P.2d 897 (Ariz. 1991) 
AZ 43 

Martinez v. State of Texas 744 S.W.2d 224 (Tex. App. 1987) TX 186 
Matney and Satellite News & Video, Inc. v. 
County of Kenosha 

887 F. Supp. 1235 (E.D. Wis. 1995), aff'd, 
86 F.3d 692 (7th Cir. 1996) 

WI 220 

Meijas v. State of Texas Nos. 04-01-00048-CR & 04-01-00049-
CR, 2002 Tex. App. Lexis 591 (Tex. App. 
January 30, 2002) 

TX 187 

Mitchell v. Comm'n on Adult Entm't 10 F.3d 123 (3d Cir. 1993) DE 68 

Green v. State of Texas 
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Mitchell v. Comm'n on Adult Entm't 802 F. Supp. 1112 (D. Del. 1992) DE 66 
Modern Soc. Educ. v. Preller  353 F. Supp. 173 (D. Md. 1973) MD 99 
Moody v. Bd. of County Comm'rs 697 P.2d 1310 (Kan. 1985) KS 84 
Movie & Video World v. Bd. of County Comm'rs 723 F. Supp. 695 (S.D. Fla. 1989) FL 70 
Movie World, Inc. v. Sloane 458 F. Supp. 863 (W.D. Ky. 1978) KY 87 
N.W. Enters., Inc. v. City of Houston 27 F. Supp. 2d 754 (S.D. Tex. 1998) TX 189 
New Hope Books, Inc. v. Farmer 82 F. Supp. 2d 321 (D. N.J. 2000) NJ 124 
Nobby Lobby, Inc. v. City of Dallas 970 F.2d 82 (5th Cir. 1992), aff’g 767 F. 

Supp. 801 (N.D. Tex. 1991) 
TX 188 

O’Connor v. City and County of Denver 894 F.2d 1210 (10th Cir. 1990) CO 61 
People of the State of New York ex. rel. Arcara 
v. Cloud Books, Inc. 

465 N.Y.S.2d 633 (N.Y. Sup. Ct. 1983), 
aff’d, 475 N.Y.S.2d 173 (N.Y. App. Div. 
1984), modified, 491 N.Y.S.2d 407 (N.Y. 
1985), rev’d, 478 U.S. 697 (1986), rev'd 
on other grounds, 68 N.Y.2d 553 (N.Y. 
1986) 

NY 133 

People v. Adult World Bookstore 166 Cal. Rptr. 519 (Cal. Ct. App. 1980), 
later proceeding, sub nom. Reliable 
Enters. v. Superior Court, 204 Cal. Rptr. 
786 (Cal. Ct. App. 1984) 

CA 53 

211 Cal. Rptr. 346 (Cal. App. Dep’t 
Super. Ct. 1984) 

CA 55 

People v. Glaze 166 Cal. Rptr. 859 (Cal. 1980) CA 56 
People v. Perrine 120 Cal. Rptr. 640 (Cal. Ct. App. 1975) CA  58 
People v. Wrench 341 N.Y.S.2d 985 (N.Y. Crim. Ct. 1973) NY 134 
Pleasureland Museum v. City of Mishawaka 288 F.3d 988 (7th Cir. 2002) IN 80 
Postscript Enters. v. City of Bridgeton 699 F. Supp. 1393 (E.D. Mo. 1988), aff'd,  

905 F.2d 223 (8th Cir. 1990) 
MO 111 

Postscript Enters. v. Peach 878 F.2d 1114 (8th Cir. 1989) MO 112 

 
596 F. Supp. 205 (E.D. Mo. 1984), aff'd 
in part and rev'd in part, 771 F.2d 1132 
(8th Cir. 1985) 

MO 113 

Quetgles v. City of Columbus 450 S.E.2d 677 (Ga. 1994), cert. denied, 
514 U.S. 1083 (1995) 
491 S.E.2d  778 (Ga. 1997) 

GA 73 

Rahmani v. State of Texas 748 S.W.2d 618 (Tex. App. 1988), cert. 
denied, 490 U.S. 1081 (1989) 

TX 195 

Renfro Valley Folks, Inc. v. City of Mt. Vernon, 
Kentucky 

872 S.W.2d 472 (Ky. Ct. App. 1993) KY 88 

Rest. Ventures, LLC v. Lexington-Lafayette 
Urban Country 

60 S.W.3d 572 (Ky. Ct. App. 2001) KY 89 

Richland Bookmart, Inc. v. Nichols No. 95-00349 (E.D. Tenn. 1995), rev'd, 
137 F.3d 435 (6th Cir. 1998), later 
proceeding, 278 F.3d 570 (6th Cir. 2002), 
cert. denied, 2002 U.S. Lexis 6031 

TN 171 

Rosenblatt v. City of Houston 31 S.W.3d 399 (Tex. App. 2000), cert. 
denied, 532 U.S. 1067 (2001) 

TX 196 

Rosetti v. City of Portsmouth No. 94-C-165 (N.H. Super. Ct. 1995) NH 119 
Ross v. Springfield Sch. Dist. 691 P.2d 509 (Or. Ct. App. 1984), rev'd,  

716 P.2d 724 (Or. 1986) 
OR 156 

People v. B & I News 

Postscript Enters. v. Westfall 
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Schultz v. City of Cumberland 228 F.3d 831 (7th Cir. 2000) WI 222 
Scope Pictures v. City of Kansas City 140 F.3d 1201 (8th Cir. 1998) MO 114 
Seventeen Thirty Corp. v. Director, New Jersey 
Div. of Taxation 

18 N.J. Tax 168 (N.J. Tax Ct. 1999) NJ 125 

7250 Corp. v. The Bd. of County Comm'rs 799 P.2d 917 (Colo. 1990) CO 62 
Singer v. Town of East Hartford 901 F. 2d 297 (2nd Cir. 1990) CT 64 
660 Lindbergh v. City of Atlanta 492 F. Supp. 511 (N.D. Ga. 1980) GA 72 
Spokane Arcade, Inc. and World Wide Video of 
Washington, Inc. v. City of Spokane 

75 F.3d 663 (9th Cir. 1996) & related 
proceeding, Nos. 15679-6-III; 15680-6-
III, 1998 Wash. App. LEXIS 2614, 92 
Wn. App. 1004 (Wash. Ct. App. Aug. 18, 
1998) 

WA 212 

Star Satellite v. City of Biloxi 779 F.2d 1074 (5th Cir. 1986) MS 110 
Star v. Benton No. 72-6074 (D. Md. 1973), aff'd, 530 

F.2d 970 (4th Cir. 1975), cert. denied,  
426 U.S. 934 (1976) 

MD 100 

Star v. Preller 
***also mentioned in the same précis as 
Marques v. State 

375 F. Supp. 1093 (D. Md. 1974), aff'd, 
419 U.S. 956 (1974) 

MD 101 

State ex rel. Bowers v. Elida Rd. Video & 
Books, Inc. 

696 N.E.2d 668 (Ohio Ct. App. 1997) OH 148 

State ex rel. Rear Door Bookstore v. Tenth 
District Ct. of Appeals 

588 N.E.2d 116 (Ohio 1992) OH 150 

State ex rel. Roszmann v. Lions Den 627 N.E.2d 629 (Ohio Ct. App. 1993) OH 151 
State v. Mancini 449 So.2d 118 (La. Ct. App.. 1984), cert. 

denied, 450 So.2d 955 (La. 1984) 
LA 90 

State v. Russland Enters. 555 So.2d 1365 (La. 1990) LA 91 
Steinberg v. Frawley 633 F. Supp. 548 (D. Del. 1986) DE 69 
Suburban Video, Inc. v. City of Delafield 694 F. Supp. 585 (E.D. Wis. 1988) WI 223 
Superb Video v. County of Kenosha 537 N.W.2d 25 (Ct. App. Wis. 1995) WI 224 
Taylor v. State of Texas No. 01-01-00505-CR, 2002 Tex. App. 

LEXIS 5381 (Tex. App. July 25, 2002) 
TX 197 

Techtow v. City Council of North Las Vegas 775 P.2d 227 (Nev. 1989) NV 118 
Tee & Bee, Inc. v. City of West Allis 936 F. Supp. 1479 (E.D. Wis. 1996) WI 225 
318 N. Market Street v. Comptroller of the 
Treasury 

554 A.2d 453 (Md. Ct. Spec. App. 1989) MD 92 

Thompson v. State 
(includes a citation to Chubb v. State, 627 
N.E.2d 842 (Ind. App. 2d 1994)) 

482 N.E.2d 1372 (Ind. Ct. App. 1985) IN 81 

Time Square Books, Inc. v. City of Rochester 645 N.Y.S. 2d 951 (N.Y. App. Div. 1996) NY 135 
TK’s Video, Inc. v. Denton County 24 F.3d 705 (5th Cir. 1994) TX 198 
Township of Whitehall v. Fames 36 Lehigh L.J. 164 (1974) PA 165 
Trombetta v. The Mayor and Comm'rs of the 
City of Atlantic City 

436 A.2d 1349 (N.J. Super. Ct. Law Div. 
1981), aff’d, 454 A.2d 900 (N.J. Super. 
Ct. 1982) 

NJ 126 

U.S. Sound & Service v. Township of Brick 126 F.3d 555 (3d Cir. 1997) NJ 127 
United States v. Hodas 1975 U.S. Lexis 11945 (S.D.N.Y. 1975) NY 137 
University Books and Videos v. Metropolitan 
Dade County 

78 F. Supp. 2d 1327 (S.D. Fla. 1999) FL 71 
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Wall Distribs., Inc. v. City of Newport News 782 F.2d 1165 (4th Cir. 1986) VA 202 
Westbrook v. State of Texas 624 S.W.2d 294 (Tex. App. 1981) TX 199 
Wilkins v. State of Texas 829 S.W.2d 818 (Tex. App. 1992) TX  200 
Williams v. City of Columbus No. 87-1440 (S.D. Ohio 1988), aff’d, 872 

F.2d 1030 (6th Cir. 1989) 
OH 154 

World Wide Video, Inc. v. City of Tukwila 816 P.2d 18 (Wash. 1991), cert. denied, 
503 U.S. 986 (1992) 

WA 214 
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GENERAL REVIEW OF IMPORTANT OPEN BOOTH CASES 
CHRONOLOGICALLY ARRANGED 

 
 
 Court Decisions 
 

1971 
 
  
 We shall treat with the Open Booth Court Opinions and 
Decisions relating to the construction of open booth 
ordinances in chronological order. (A more complete précis 
of all these cases may be found, infra). (No tax, license, 
obscenity, seizure or nuisance cases are included in this 
Review).  Among the first, if not the first, to adopt a 
"Peep Show" Open Booth Ordinance, was the City of San 
Diego, California. This law was enacted in 1968 and tested 
in the case of Antonello v. City of San Diego, 93 Cal. 
Rptr. 820 (Cal. Ct. App. 1971), cert. denied, 404 U.S. 912 
(1971).  The court agreed with the trial court that the 
ordinance was "precisely limited to the establishment of 
fire, health and safety standards" and did not regulate the 
subject matter of the material.  The law required: (1) Fire 
resistive material for the booths, (2) Aisles of 42 inches, 
(3) A light level in the room where peep show booths 
located of not less than 10 foot candles at ground level 
and (4) Restrictions on occupancy.  This was at least a 
beginning, but quite removed from later regulations that 
required the removal of the doors or partitions on the 
booths and plugging up the "glory" holes. 
 

1975 
 
 Next we come to the case of People v. Perrine, 120 
Cal. Rptr. 640 (Cal. Ct. App. 1975), decided in 1975 by the 
California Court of Appeal.  The Los Angeles County 
ordinance, which was upheld, required a manager on the 
premises, limited hours of operation from 9 a.m. to 2 a.m., 
regulated lighting and required a minimum age of 18.  There 
was no regulation of the manger's duties nor any "open 
booth" or "glory hole" provisions. 
 

1976 
 
 The Washington Supreme Court in 1976 in Bitts, Inc. v. 
City of Seattle, ruled favorably, at 544 P.2d 1242, on an 
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ordinance requiring open booths (from waist down) and 
minimum illumination.  Economic hardship was rejected. 
 
 
 

1978 
 
 In 1978, the Texas Court of Criminal Appeals in Green 
v. State, 566 S.W.2d 578, ruled that a peep show booth was 
a public place. In the same year, the Western District of 
Kentucky upheld an open booth and lighting law in Movie 
World v. Sloane, 458 F. Supp. 863 (W.D. Ky. 1978). 
 

1979 
  
 The City of Los Angeles in California was the site of 
the next attempt at regulation.  This was an "Open Booth" 
law that prohibited booths, which "are partially or fully 
enclosed or concealed".  The ordinance was tested in EWAP, 
Inc. v. City of Los Angeles, 158 Cal. Rptr. 579 (Cal. Ct. 
App. 1979).  The court held that "[t]he city has a 
substantial interest in preventing the kind of dangerous or 
unlawful conduct, as well as health and safety problems, 
which may be anticipated in a picture arcade where the 
booths are concealed or enclosed."  The court further held 
"[t]he prohibition of such booths furthers the city's 
interest in deterring and detecting the use of the premises 
for such unlawful activity."  The EWAP case marks the 
beginning of true open booth laws.  Subsequent municipal 
attempts improved on that beginning. 
 
 Another Los Angeles City case, People v. Glaze, 156 
Cal. Rptr. 162, (Cal. Ct. App. 1979) upheld hours of 
operation, illumination and  prohibition on enclosed or 
concealed booths.  The Supreme Court of California at 166 
Cal. Rptr. 859 in 1980 reversed Glaze on the basis that 
closing hours were not the least restrictive means.  The 
present Clark-Ward test rejects least restrictive means. 
 

1981 
 
 In 1981, the Los Angeles City Ordinance was again 
attacked in the case of DeMott v. Board of Police 
Commissioners, 175 Cal. Rptr. 879 (Cal. Ct. App. 1981). 
Apparently, EWAP had refused to comply with the open booth 
requirement and in 1980 the Board informed it of the 
intention of the City to enforce the same.  The court, 
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noting that the validity of the ordinance had been upheld 
in the prior EWAP case and that there were no restrictions 
imposed on the content of the films, again upheld the 
ordinance. 
 

1982 
 
 The next test case came in 1982 in Ellwest Stereo 
Theatres, Inc. v. Wenner, 681 F. 2d 1243 (9th Cir. 1982).  
This was the first case to reach a Federal Circuit Court-in 
this case the Ninth Circuit. It involved the validity of 
Phoenix, Arizona open booth provisions, which required that 
the viewing areas of booths be visible from a "continuous 
main aisle and must not be obscured by any curtain, door, 
wall or other enclosure." (underlining added).  The City 
alleged that the ordinance was passed in response to 
complaints of sex-related criminal activity.  The parties 
agreed to stipulate that there were 783 sex related arrests 
in eleven similar establishments in the City of Phoenix.  
These arrests included public sex indecency, public sexual 
activity, and lewd and lascivious conduct.  The court noted 
that the ordinance applied to all enclosed video viewing 
booths regardless of the type of film shown.  The court 
also noted that the Phoenix ordinance had been patterned on 
the Los Angeles City effort upheld in EWAP in 1979. Based 
on Paris Adult Theater I v. Slaton, 413 U.S. 49 (1973), the 
Ellwest Court dismissed any Right to Privacy in the booths 
stating: "We decline to hold that the ‘right’ of unobserved 
masturbation in a public theater is `fundamental’ or 
`implicit in the concept of ordered liberty.’"  The court 
then proceeded to uphold the validity of the ordinance. 
 
 The County of Sacramento had its peep show ordinance 
tested in County of Sacramento v. Superior Court (real 
party Goldie’s Bookstores, Inc.) by the California Court of 
Appeal, which upheld a prohibition on partially or fully 
enclosed or concealed booths.  The court rejected the 
necessity of proving local deleterious effects (187 Cal. 
Rptr. 154 (1982)). 
 

1983 
 
 Liebman v. State, 652 S.W.2d 942 (Tex. Crim. App. 
1983), was a 1983 Texas case that implied that a right of 
privacy existed in a peep show booth.  This concept was 
rejected in N.W. Enterprises, infra. 
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1984 
 
 The Los Angeles City ordinance was again involved in 
the case of People v. B & I News, Inc., 211 Cal. Rptr. 346 
(Cal. App. Dep’t Super. Ct. 1984), decided in December of 
1984.  The Appellate Department of the California Superior 
Court upheld the Open Booth provisions against challenges 
based on Preemption, Privacy, Reduction of Patrons and 
Vagueness citing the fact that its provisions had been 
upheld in DeMott and EWAP.  The provision that the 
interiors of all of the booths be “visible on entering into 
such premises” was upheld. The court held that the fact 
that the ordinance imposed an economic burden did not make 
it unconstitutional.  The court also said that the intent 
of the City Council was "to prohibit the enclosure of 
booths so as to discourage violations of law and to protect 
patrons of movie arcade establishments from offensive, 
dangerous, and unlawful conduct." 
  
 Ross v. Springfield School District, 691 P.2d 509 (Or. 
Ct. App. 1984), rev’d en banc, 716 P.2d 724 (Or. 1986), was 
a 1984 Oregon Court of Appeals case holding that an 
activity in a peep show booth was public. 
 
 Implicit in the Indiana case of Thompson v. State, 482 
N.E.2d 1372 (Ind. Ct. App. 1985) is the notion that a peep 
show enclosed booth is normally private. (But see Matney, 
Seventh Circuit case, infra). 
 

1985 
 
 In 1985, we had another California case involving a 
San Diego ordinance, prohibiting "fully enclosed booths."  
The California Court of Appeal, at 221 Cal. Rptr. 100 in 
Deluxe Theater & Bookstore, Inc. v. City of San Diego, 
citing DeMott, Perrine, EWAP, Ellwest Stereo and County of 
Sacramento v. Superior Court, upheld its provisions. 
 
 In April of that same year, the Kansas Supreme Court 
in Moody v. Board of County Commissioners, 697 P.2d 1310 
(Kan. 1985), ruled valid the following language in a 
Shawnee County Open Booth ordinance: 

"Every adult entertainment studio shall be 
physically arranged in such a manner that the 
entire interior portion of the booths, cubicles, 
rooms or stalls wherein entertainment is provided 
is visible from a common area of the premises. 
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Visibility shall not be blocked or obscured by 
doors, curtains, drapes, or any other obstruction 
whatsoever." (underlining added). 

 

 The dissenting judge indicated that in his opinion, a 
provision in the ordinance requiring a 30-day residence 
requirement was a denial of equal protection. 

1986 
 
 A case decided on January 30, 1986 by the Fourth 
Circuit entitled, Wall Distributors, Inc. v. City of 
Newport News, 782 F.2d 1165 (4th Cir. 1986), involved an 
open booth ordinance patterned on the Phoenix ordinance 
upheld in Ellwest Stereo Theaters, supra.  (It is apparent 
that the history of open booth ordinances involves the use, 
by subsequent City Attorneys, of foundations built by their 
predecessors and tested for solidity by judicial scrutiny.) 
The Newport News Ordinance provided that: 

"All viewing areas in movie arcades must be 
visible from a continuous main aisle and must not 
be obscured by any curtain, door, wall, or other 
enclosure." 

 The Fourth Circuit noted in passing that erotic films 
continue to be fully available for public consumption, 
albeit not in closed booths.  It upheld the ordinance as 
meeting the O'Brien test. The court specifically held in a 
footnote that: 

"[W]e may not confine the local legislature to 
only what it knows and can foresee from purely 
local conditions already experienced. 
Legislatures can no more be held bound not to 
know what the world knows that can courts; 
legislative notice of facts must be deemed to run 
at least as wide as does judicial notice." 
(underlining added). 

 The court continues: 
"Although Wall assails the lack of evidence of 
the precise nature of activities and health 
conditions in the booths before adoption of the 
open booth regulation, a court in constitutional 
review need only conclude that the City has 
advanced sufficient governmental interests.  The 
decision to enact such a regulation constitutes a 
legislative determination that closed booth 
showings produce side effects that are 
destructive of public health, decency and order.  
To have this determination sustained against 
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constitutional attack, a legislature is not bound 
to create an evidentiary record that would pass 
muster on plenary judicial review of 
legislation's necessity and fitness to achieve 
desired results.  Judicial review goes only to 
whether the legislative determination of 
justification and fitness is not facially without 
factual support, hence not arbitrary and 
capricious." (footnote omitted) (underlining 
added). 

 In a footnote this court observes: 
"We therefore assess the reasonableness of 
Newport News’ determination not solely on the 
basis -- concededly sparse -- of what had already 
demonstrably occurred within its geographical 
borders, but of what it might reasonably foresee 
in light of a sufficiently documented wider 
national experience properly reflected in matters 
of public record . . . . of comparable conditions 
in other localities, and of the varied responses 
being made by other local governments to 
conditions already experienced . . . . what was 
demonstrably being generally experienced in 
comparable localities . . ." (underlining added).   

 
 The explication by the Fourth Circuit anticipated and 
foreshadowed the later emanations by the United States 
Supreme Court in City of Renton v. Playtime Theaters, Inc., 
475 U.S. 41 (1986), decided the next month.  In that case, 
inter alia, the United States Supreme Court said at 475 
U.S. 51-52: 

"We hold that Renton was entitled to rely on  the 
experiences of Seattle and other cities, and in 
particular on the`detailed findings’ summarized 
in the Washington Supreme Court's Northend Cinema 
opinion . . . . The First Amendment does not 
require a city, before enacting such an ordinance 
[adult theater zoning], to conduct new studies or 
produce evidence independent of that already 
generated by other cities, so long as whatever 
evidence the city relies upon is reasonably 
believed to be relevant to the problem that the 
city addresses." (underlining added). 

 
 We next examine Broadway Books, Inc. v. Roberts, 642 
F. Supp. 486 (E.D. Tenn. 1986) decided in the Eastern 
District of Tennessee, in June of 1986.  That court 
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reviewed an Open Booth Ordinance of the City of 
Chattanooga.  The ordinance provided in pertinent part: 

"Every adult-oriented establishment shall be 
physically arranged in such a manner that the 
entire interior portion of the booths, cubicles, 
rooms or stalls, wherein the adult entertainment 
is provided, shall be visible from the common 
area of the premises.  Visibility shall not be 
blocked or obscured by doors, curtains, 
partitions, drapes, or any other obstruction 
whatsoever.  It shall be unlawful to install 
booths, cubicles, rooms or stalls within adult-
oriented establishments for whatever purpose, but 
especially for the purpose of secluded viewing of 
adult-oriented motion pictures or other types of 
adult entertainment." 

 This Tennessee ordinance, in one sense, was a 
prototype of modern thoughtful up-to-date ordinances.  It 
had a number of novel and useful features, not the least of 
which was an adequate Preamble to help demonstrate the 
deleterious effects of such establishments.  The local city 
attorney kept his eyes on the pertinent cases including the 
prior open booth cases, especially Wall Distributors 
reference to "sparse evidence", United States v. O'Brien, 
391 U.S. 367 (1968) and Renton, 475 U.S. 41 (1986), 
discussed above.  In addition to the Preamble, the 
Chattanooga ordinance also included "Findings" (another 
commendable feature), Definitions, Licensing, Permits for 
Entertainers, Hours of Operation, Signage, Respondeat 
Superior and Open Booth requirements.  However, the Open 
Booth requirements were a part of an overall Sexually 
Oriented Business enactment.  The complete prohibition of 
booths has not been followed in subsequent cases (but see 
U.S. Sound and Service v. Township of Brick, infra).  The 
Federal District Court found the ordinance valid under 
Renton and O'Brien stating: 

"The ordinance is constitutional if it is 
designed to serve a substantial governmental 
interest and does not limit alternative avenues 
of communication.  An even more precise formula 
for testing the constitutional validity of this 
ordinance has been provided by the Supreme Court 
in United States v. O'Brien, 391 U.S. 367 (1968), 
which held that this genre of regulation is 
sufficiently justified ‘if it is within the 
constitutional power of the Government; if it 
furthers an important or substantial governmental 
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interest; if the governmental interest is 
unrelated to the suppression of free expression; 
and if the incidental restriction on alleged 
First Amendment freedoms is no greater than is 
essential to the furtherance of that interest.’" 
(citation omitted). 

 The court went on to hold that the ordinance was a 
time, place and manner regulation that met the Renton and 
O'Brien tests except for provisions relating to 30 day 
prior residence, which it held a violation of equal 
protection.  It held invalid a provision that licensees 
must be of "good moral character and reputation in the 
community" as an amorphous standard.  The District Court 
interpreted the provision "from the common area of the 
premises" as follows: 
  "What the ordinance simply provides is  
  that the doors, curtains or any other  
  obstruction be removed from the booths  
  so that activity within the booths  
  can be observed by inspecting police  
  officers or health officials." 
 It probably would have been more precise to use the 
phrase “a common area” as used in Moody, supra, which 
perhaps, would avoid the necessity for authoritative 
construction. 
 
 1986 also brought us the case of Dumas v. City of Dallas 
A/K/A FW/PBS, Inc. v. City of Dallas, at 648 F. Supp. 1061 
decided in the Northern District of Texas.  That ordinance, 
inter alia, required a direct line of sight to the booths 
from a manager’s station and 1.0 foot candle at floor level.  
There were no closed booth requirements. There was a license 
requirement. Both the Northern District and the Fifth Circuit 
upheld the regulations except for modifications of licensing 
provisions at the Fifth Circuit.  The United States Supreme 
Court struck down the licensing for failure of prompt 
judicial review at 493 U.S. 215 (1990). 
 
 

1987 
 
 The most significant case in this year was Berg v. 
Health & Hospital Corporation, 667 F. Supp. 639 (S.D. Ind. 
1987), aff’d, 865 F.2d 797 (7th Cir. 1989), arising in the 
Southern District of Indiana, which prohibited partially or 
fully enclosed or concealed booths.  That ordinance 
contained Legislative Findings on conduciveness of such 
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premises to spread communicable diseases, especially AIDS, 
and the fatal nature thereof, a prohibition of erecting or 
using structures that facilitate high risk sexual conduct, 
prohibition on glory holes, prohibition on doors, curtains 
or booths without one side open to an adjacent room so that 
inside of booth is visible. The court, applying time, place 
or manner concepts held the ordinance valid over various 
alleged constitutional objections.  The court noted that 
the Health and Hospital Corporation Trustees, at the time 
of the adoption of the regulation, had evidence of the 
spread of AIDS in the county and its rapid increase in 
other cities plus its incurable nature. The Berg case was 
appealed to the Seventh Circuit, which at 865 F.2d 797 in 
1989, affirmed the “Open Booth” ordinance over prior 
restraint, overbreadth, and vagueness arguments.  The 
ordinance itself is attached as an Appendix to the Seventh 
Circuit case. 
 
 The City of Houston Texas in this year attempted to 
bottom a peep show ordinance, requiring an unobstructed 
view from a manager’s station, on a state statute relating 
to designs of buildings generally or on a fire safety 
theory.  It was rebuffed by the Texas Court of Appeals at 
737 S.W.2d 370 (Tex. App. 1987) in Houston v. Mitchell. 
 
 Martinez v. State, was a 1987 Texas Court of Appeals 
case located at 744 S.W.2d 224 where that court rejected an 
argument that “unobstructed view from a manager’s station” 
was vague and overly broad as well as an allegation that 
the lighting requirements would prevent the showing of peep 
show films. 
 
 The Federal District Court for the Eastern District of 
Wisconsin in the 1987 case of Czerniak v. City of 
Milwaukee, at 669 F. Supp. 247, rejected any claimed right 
of peep show booth privacy. 
 

1988 
 
 Doe v. City of Minneapolis, at 693 F. Supp. 774 (D. 
Minn. 1988), aff’d, 898 F.2d 612 (8th Cir. 1990) is 
important in that, on affirmation, we have a significant 
opinion from the Eighth Circuit. 
 The case involved an ordinance, which required the 
removal of peep show booth doors and elimination of “glory 
holes” between booths.  The District Court upheld the 
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ordinance over objections relating to privacy, overbreadth, 
and equal protection. 
 On appeal Doe was affirmed in 1990. The Eighth Circuit 
Court commented on the detailed record before the Council 
on the spread of AIDS and other evidence, noted that it was 
patterned on the ordinance found in Berg, supra, and upheld 
it under Ward. 
 This approach by Minneapolis of presenting an adequate 
record and requiring closed booths and elimination of glory 
holes is one that could be a model especially if supported 
by detailed Judicial Findings (see Appendix I) and Studies 
from other jurisdictions. A copy of this ordinance is found 
in Exhibit IV. 
 The Eighth Circuit covers the states of Arkansas, 
Iowa, Minnesota, Missouri, Nebraska, North Dakota and South 
Dakota. 
 
 A weaker attempt at preparing a proper ordinance 
occurred in Missouri in the same year in Postscript 
Enterprises v. City of Bridgeton, 699 F. Supp. 1393 (E.D. 
Mo. 1988), aff’d, 905 F.2d 223 (8th Cir. 1990).  While the 
ordinance was upheld at the District level and by the 
Eighth Circuit on appeal in 1990, that court complained 
that the pre-enactment evidence was “sparse.” A copy of the 
ordinance is attached to the Eighth Circuit opinion. 
 
 Suburban Video, Inc. v. City of Delafield, was another 
Eastern District of Wisconsin case found at 694 F. Supp. 
585 in 1988. There was a Preamble referring to the spread 
of AIDS, lighting and construction requirements. 
 In upholding the ordinance, the court rejected inter 
alia, arguments based on privacy and economic loss. 
  
 
 A peculiar feature of the ordinance was its reference 
to the fact that it applied to: 

“‘Adult-oriented establishments’ that offer 
‘adult entertainment’ or feature films, 
periodicals, or books depicting defined 
‘specified sexual activity.’” 

 One would have thought that this might leave the 
ordinance open to an attack based on a theory of equal 
protection and content regulation. 
 The opinion does not contain any reference to whether 
or not such arguments were raised. Other cities have 
avoided characterizing the nature of the films. 
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 There were two other peep show booth cases decided 
that year, both of them arising in Texas.  One was Gordon 
v. State, 757 S.W.2d 496 (Tex. App. 1988) in the Texas 
Court of Appeals.  The other was Rahmani v. State, 748 
S.W.2d 618 (Tex. App. 1988), cert. denied, 490 U.S. 1081 
(1989). Both ordinances had manager station requirements, 
as well as lighting provisions.  Both were upheld. 

 
1989 

 
 We start in 1989 with Grunberg v. Town of East 
Hartford, a District of Connecticut case at 736 F. Supp. 
430 (D. Conn. 1989), aff’d per curiam sub nom., Singer v. 
Town of East Hartford, 901 F.2d 297 (2d Cir. 1990).  It 
involved an ordinance the City Attorney’s office indicated 
was based on Broadway Books, supra, after investigating 
similar ordinances in Newport News, Dallas and Marion 
County, Indiana. 
 The ordinance provided for well-lighted booths, 
obstructions on booths and that they be clearly visible 
from the common areas.  The court upheld the ordinance 
findings based on economic impact and least restrictive 
means unpersuasive. 
 The Second Circuit upheld the ordinance sub nom., 
Singer v. Town of East Hartford, 901 F.2d 297 in 1990.  
 Again, perhaps, the language of this ordinance could 
be improved by substituting the words “a common area.” 
 
 Next we examine the Ellwest Stereo Theatre, Inc. v. 
Boner determination arising in the state of Tennessee in 
1989 at 718 F. Supp. 1553, decided by the Federal District 
Court for the Middle District of Tennessee. 
 This involved a Nashville ordinance based on the 
Chattanooga Model upheld in Moody, supra.  The court 
rejected a suggestion that City’s purpose could be served 
by removal of two or three feet at the bottom of the door. 
 
 In 1989, we find an unpublished opinion upholding what 
appears to be a well prepared preamble open booth, no glory 
hole, visible from a continuous main aisle, ordinance.  The 
court in Williams v. City of Columbus, upheld the ordinance 
and rejected a suggestion to remove inches from the peep 
show door (No.87-1440 (S.D. Ohio 1988). 
 The Williams case was affirmed by the Sixth Circuit at 
872 F.2d 1030 (6th Cir. 1989) “generally for the reasons 
stated” by the lower court. 
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 Our final case for this year is Movie & Video World, 
Inc. v. Board of County Commissioners, involving a Palm 
Beach Florida ordinance reported at 723 F. Supp. 695 (S.D. 
Fla. 1989). It required removal of doors from peep show 
booths.  The court upheld the ordinance and relied on an 
opinion of the Chief Epidemiologist of the county who said: 

“‘Your peep show establishment is a setting in 
which there is a high probability of the presence 
of persons with or suspected of being infected 
with the AIDS virus . . . .’” 

 The court held that removal of the doors was the least 
restrictive means available. That same year Ward said it 
was not necessary to utilize the least restrictive means. 
 

1990 
 
 The Washington State Court of Appeals rejecting 
arguments based on privacy, and equal protection in March 
of 1990 upheld an open booth Pierce County Ordinance 
requiring that the open booths be visible from a continuous 
main aisle.  It accepted as sufficient evidence prior 
enactment affidavits and testimony of the County Health 
Officer relating to the danger of sexually transmitted 
disease. (Adult Entertainment Center, Inc. v. Pierce 
County, 788 P.2d 1102 (Wash. Ct. App. 1990)). 
 
 
 Marsoner v. Pima County, 801 P.2d 430 (Ariz. Ct. App. 
1990), rev’d, 803 P.2d 897 (Ariz. 1991), involved a 1990 
county ordinance aimed at transmission of AIDS in Peep Show 
Booths. It required inspections, no doors and one person 
per booth and sanitary conditions. The Arizona Court of 
Appeals held lack of authority to enact.  The Supreme Court 
of Arizona reversed. 
 

1991 
 
 This year brought us the Bamon Corporation Southern 
District of Ohio case, one of the most significant open 
booth cases.  It used Renton as its touchstone. (Bamon 
Corporation v. City of Dayton, 730 F.Supp. 80 (S.D. Ohio 
1991), aff’d, 923 F.2d 470 (6th Cir. 1991)). 
 This was an ordinance of the City of Dayton, Ohio, 
which required that peep show video booths (1) be visible 
from a well illuminated continuous main aisle (2) not be 
obscured by any curtain door or other enclosure (3) no 
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“Glory” holes (4) one patron at a time (5) be illuminated 
by a light bulb of at least 25 watts. 
 The court upheld the ordinance indicating that the 
Preamble and the Testimony at the Commissioner’s meeting 
was a sufficient evidentiary foundation. 
 It further held that under Renton it was not necessary 
for a city to conduct its own research and it could rely on 
that developed in other locales. 
 An important determination was that the city could 
take Legislative Notice of the national problem of AIDS 
associated with peep show booths. 
 It refused to agree that the removal of two feet from 
the bottom of the doors would serve narrow tailoring, 
specifically rejecting least restrictive means analysis. 
 In passing, this court rejected claims based on Equal 
Protection, Federal Preemption, Due Process and Privacy. 
 An extremely important statement in Bamon, relative to 
secondary effects, is that: 

“[A] city need not amass evidence independent of 
evidence either gathered by other cities or 
summarized in case law . . . .” 

 This is a reference back to Renton’s statement that 
evidence of secondary effects may be gathered from the 
experience of other cities.  Renton said: 

“[T]he First Amendment does not require a city, 
before enacting such an ordinance, to conduct new 
studies or produce evidence independent of that 
already generated by other cities, so long as 
whatever evidence the city relies upon is 
reasonably believed to be relevant to the problem 
which the city addresses . . . .” 

 
 In 1991 we find the Supreme Court of Washington in 
World Wide Video v. City of Tukwila, 816 P.2d 18 (Wash. 
1991), cert. denied, 503 U.S. 986 (1992), striking down a 
zoning ordinance, but at the same time affirming a lower 
court’s ruling that a peep show booth ordinance relative to 
configuration, doors 42 inches off floor and unlocked with 
no glory holes between booths was constitutional. 
 

1992 
 
 One of the most important cases decided in 1992 was 
that of Mitchell v. Commissioners of Commission on Adult 
Entertainment, 802 F. Supp. 1112 (D. Del. 1992), aff’d, 10 
F.3d 123 (3d Cir. 1993), involving a State of Delaware 
Adult Entertainment Establishment Act.  Among the features 
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of that Act, as it applied to Peep Show Booths, were the 
following: 
 (1) No doors unless; 
 (2) One side open to an adjacent public room so 

that the area inside is visible to persons 
in the adjacent room. 

 (3) Hours of Operation restricted to 10 a.m. to 
10 p.m. Monday through Saturday 

 (4) Closed Sundays and Holidays. 
 
 The District Court noted the sparse nature of the Pre-
Enactment evidence, but said: 
  “[T]he Delaware General Assembly, although 

perhaps in a cursory fashion, considered the 
relationship between sexually-oriented businesses 
and their effects on the surrounding communities. 
Although the record is not replete with pre-
enactment evidence . . . judicial inquiry of 
whether the General Assembly reasonably believed 
the regulations to be relevant to the asserted 
problems ‘goes only to whether the legislative 
determination . . . is not facially without 
factual support, hence not arbitrary and 
capricious.’” 

 
 The court seemed to be satisfied that, where a purpose 
to prevent spread of AIDS was clear, an oblique reference 
to studies conducted by at least one other locality, 
coupled with the assumption of legislative notice of 
conditions in other localities and the responses thereto 
would suffice. 
 Mitchell specifically rejected the idea that the state 
would have to prove that deleterious effects resulted from 
the existence of such establishments and the suggestion 
that the state’s objective could be achieved by removing 
the bottom two feet of the door.   
 On appeal, the Third Circuit opened up a new pathway 
for the government. In relying on Judge Souter’s apparently 
controlling rationale in Barnes, this Circuit reduced the 
necessity for Pre-Enactment evidence, stating: 
  “When the First Amendment protection afforded the 

expressed activity is only ‘marginal,’ Barnes, 
111 S. Ct. at 2460, 2463, some courts have 
attenuated the requirement of pre-enactment 
legislative evidence of the undesirable side-
effects of expressive activity and reasonable 
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likelihood that the proposed bill will reduce 
them by adopting  

  a ‘legislative notice’ theory that is said to be 
analogous to the concept of judicial notice . . . 
. Justice Souter’s concurring opinion in Barnes 
also suggests a diminished need for pre-enactment 
evidence.” 

 The Circuit Court, affirming, found it unnecessary to 
determine if post enactment evidence would suffice, but 
apparently approved the combination of pre-enactment and 
post-enactment evidence.   
  The Third Circuit in Phillips, infra, in a 1997 
New Jersey case, finally decided that the necessary 
evidence could be furnished post enactment after a court 
challenge is made. 
 
 We next consider the matter of City News and Novelty 
v. City of Waukesha, 487 N.W.2d 316 (Wis. Ct. App. 1992) 
subsequent appeal, 604 N.W.2d 870 (Wis. Ct. App. 1999), 
cert. granted, 530 U.S. 1242 (2000), cert. dismissed, 531 
U.S. 278 (2001).  The main contention by City News was that 
the open booth requirement was preempted by the United 
States Video Privacy Protection Act of 1988.  Since the 
ordinance did not require disclosure of viewing records of 
patrons, this argument was rejected. 
 In 1994 after having refused to comply with the open 
booth requirement, City News’ license to operate was 
revoked (See 604 N.W. 2d 870 (Wis. Ct. Aps. 1999)). 
  
 A case that appears to go against the trend that no 
right of privacy exists in a peep show booth can be found 
at 829 S.W. 2d 818 (Tex. App. 1992) where in Wilkins v. 
State, the Third District Texas Court of Appeals implied 
that such a right exists. 

 
Note 

 
 The United States Court for the Southern District of 
Texas, in N.W. Enterprises, infra, in 1998 stated that 
Wilkins and Liebman v. State, infra, (1983) were attempts 
by Texas state courts to construe the Fourth Amendment to 
provide broader protection than that which is provided by 
federal law.  The court noted that on matters of federal 
constitutional protection opinions of Federal Appellate 
Courts provide greater precedential value than that of 
state Appellate Courts. It then held that no federal right 
of privacy existed and cited Matney (Seventh Circuit 
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1996),infra, (under Wisconsin) and Ellwest Stereo, Ninth 
Circuit (supra, (under Arizona). 
 
 

1993 
 
 Libra Books, Inc. v. City of Milwaukee, was a 1993 
determination of the Eastern District of Wisconsin at 818 
F. Supp. 263 (E.D. Wis. 1993) rejecting arguments of Libra 
that the word “booth” was unconstitutionally vague and that 
the lighting requirements impaired viewing. It also 
rejected a suggestion that partial doors would suffice. 
 

1994 
 
 The Fifth Circuit in the 1994 case of TK’s Video, Inc. 
v. Denton County, 24 F.3d 705 (5th Cir. 1994) upheld an 
unobstructed view provision, lighting requirements and a 12 
inch space between viewing booths.  
 Such a provision appears to be an improvement over the 
simple prohibition of “glory” holes since such a 
restriction does not allow for patron’s construction of 
same and eliminates need for frequent inspections of booths 
to insure compliance. 
 
 Quetgles v. City of Columbus, 450 S.E.2d 677 (Ga. 
1994), cert. denied, 514 U.S. 1083 (1995), is also a 1994 
case, which the Supreme Court of Georgia remanded.  It 
contains an interesting dicta observation by one of the 
justices upholding the propriety of prohibiting closed 
booths in a sexually oriented “lingerie modeling studio.” 
 

1995 
 
 In this year the Supreme Court of Colorado, en banc, 
considered a sexually oriented business ordinance of the 
City of Colorado Springs, which contained an open booth 
provision. (City of Colorado Springs v. 2354, Inc., 896 
P.2d 272 (Colo. 1995)). 
 It contained an Hours of Operation Clause, required 
walls of peep show booths to be maintained in good repair, 
prohibited “Glory” holes, provided for one patron at a time 
and established lighting requirements. These requirements 
were upheld as affecting expression minimally. 
 
 Rossetti v. City of Portsmouth, No. 94-C-165 (N.H. 
Super. Ct. 1995), is a 1995 matter arising in the Superior 
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Court (Stafford) of New Hampshire. The decision is 
unreported but available on request to the National 
Obscenity Law Center.  The ordinance required open booths 
lighting requirements.  It was upheld. 
 
 Superb Video v. County of Kenosha, is a Wisconsin 
Court of Appeals case reported at 537 N.W.2d 25 (Wis. Ct. 
App. 1995), relating to a county open booth ordinance.  It 
was upheld over claims of lack of authority and state 
preemption. 
 

1996 
 
 The Seventh Circuit in this year offered strong 
support for the validity of Open Booth ordinances in Matney 
v. County of Kenosha at 86 F.3d 692 (7th Cir. 1996),  
887 F. Supp. 1235 (E.D. Wis. 1995). 

aff’g

 The regulation provided for: 
 1. Open Booths 
 2. Accessible from aisles and public areas 
 3. One patron only 
 4. No sexual activity 
 The District Court at 887 F. Supp. 1235 had granted 
judgment for the county. 
 The Circuit Court held that the ordinance met content 
neutral requirements,  
assertions, and ruled that it met the  test and 
verified its right to  presented 

. 

rejected privacy and anonymity
Ward

rely on evidence in prior 
cases
 
 Tee & Bee, Inc. v. City of West Allis

Matney Libra Books Suburban Video

, is a 1996 
decision of the Federal District Court for the Eastern 
District of Wisconsin relating to a local open booth 
ordinance.  The District Court found it valid based on 

,   and  at 936 F. Supp. 1479 
(E.D. Wis. 1996). 
 
 The Ninth Circuit joined the chorus in the Washington 
case known as Spokane Arcade, Inc. v. City of Spokane, at 
75 F.3d 663 (9th Cir. 1996), dismissing economic expense as 
a First Amendment argument to the validity of an open booth 
requirement.  (See subsequent developments relating to the 
Spokane ordinance at 92 Wn. App. 1004 (Wash. Ct. App. Aug. 
18, 1998). 
 
 A New York Supreme Court Appellate Division case, 

, 223 A.D.2d Times Square Books, Inc. v. City of Rochester
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270 (N.Y. App. Div. 1996), rejected an open booth ordinance 
of the City of Rochester on the basis that the New York 
State Constitution required a “no broader than necessary 
approach.” It prefaced its opinion with the statement that 
similar ordinances have “withstood every challenge made 
under the Federal Constitution.” 
 A vigorous dissent rejected the contention that the 
ordinance was broader than necessary to accomplish its 
objective. 

Note 
 
 

 

This is a Fourth Department Appellate Division 
determination.  Neither the other departments nor the New 
York Court of Appeals has, as yet, ruled on the validity of 
Open Booth legislation in New York. 

1997 
 
 This was a “break through” year, as far as Sexually 
Oriented Businesses, statutes and ordinances were 
concerned, because for the first time, a Federal Circuit 
Court (in this case covering the states of Delaware, 
Pennsylvania and New Jersey) abandoned the requirement that 
there be pre-enactment evidence on the record before an 
S.O.B. ordinance is enacted, holding that such evidence can 
be introduced post-enactment if a challenge to the ordnance 
is made. 
 The new concept was presaged by the Mitchell Third 
Circuit opinion, infra, and found articulation first in 
Phillips v. Borough of Keyport, 107 F.3d 164 (3d Cir. 
1997), cert. denied, 522 U.S. 932 (1997), and again in Ben 
Rich, infra, in the same year. 
 This, of course, is a boon to municipalities that fail 
to have such secondary effects evidence on the record at 
the time of enactment.   
 Philips revolved around a zoning ordinance of the 
Borough of Keyport in New Jersey that affected a proposed 
Adult Book and Video Store.  Instead of striking down the 
ordinance for lack of pre-enactment evidence, the matter 
was remanded with instructions to the Borough to produce 
that evidence in the remanded matter. 
 
 Ben Rich Trading Co. v. Vineland did include an 
attempt to open a video (peep show) arcade.  It is a 1997 
Third Circuit case that appears at 126 F.3d 155 (3d Cir. 
1997). That Circuit held that where the city came forward 
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with evidence of secondary effects after the challenge, the 
ordinance could stand. 
 
 Chez Sez VIII v. Poritz, 688 A.2d 119 (N.J. Super. Ct. 
1997), cert. denied sub nom., Chez Sez VIII v. Verniero, 
522 U.S. 932 (1997), is a New Jersey Superior Court 
Appellate Division case, which upheld an open booth statute 
of the State of New Jersey by authoritative construction 
being satisfied by a typical open booth approach.  
 
 U.S. Sound & Service v. Township of Brick, 126 F.3d 
555 (3d Cir. 1997) was another 1997 Third Circuit opinion.  
This time, however, the Township lost because they 
attempted too broad an ordinance by prohibiting such booths 
entirely using, as its rationale (apparently its 
predominate purpose), the impact of the existence of such 
an S.O.B. on minors. The Third Circuit said that such an 
impact is a direct not a secondary effect and struck it 
down. 
 
 A statute worth imitating, either as a statute or 
ordinance, was enacted by the Commonwealth of Pennsylvania 
and tested in 1997 in Golden Triangle News Inc. v. Corbett, 
689 A.2d 974 (Pa. Commw. Ct. 1997), amended by 700 A.2d 
1056 (Pa. Commw. Ct. 1997), aff'd sub. nom, Golden Triangle 
News, Inc. v. Fisher, 717 A.2d 1023 (Pa. 1998)). 
 This statute required open booths, and prohibited 
“Glory” holes (Cf. Appendix I for other terms).  It 
included an adequate Preamble and purpose and a reference 
to studies in Pennsylvania and other communities.  You will 
find in Appendix I a Memorandum of Support prepared by the 
organization, which had proposed the legislation.  You will 
observe, that, in addition to affidavits and statements 
from other experts as well as an excerpt from a local case, 
this Memorandum relied heavily on Judicial Findings from 
other locales appearing in decided cases.  This technique, 
often overlooked by designers of S.O.B. ordinances, is 
specifically blessed by the seminal Renton case when it 
said: 
  “We hold that Renton was entitled to rely on the 

experiences of Seattle and other cities, and in 
particular on the ‘detailed findings’ summarized 
in the Washington Supreme Court’s Northend Cinema 
opinion . . . .” 

  
 See also Bamon Corporation (Ohio case), infra. 
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 The Pennsylvania statute is an excellent model. It 
should, if utilized, be backed up by a Memorandum of 
Support, which should accompany the legislation along the 
lines of that found in Exhibit I.  The Pennsylvania statute 
could be improved by references to studies in other named 
locales, references to specific judicial findings and 
experiences of other municipalities, all  incorporated in 
the body of the legislation.  Brevity in ordinances and 
statutes is not always a virtue. 
 

1998 
 
 This year brought us the Eighth Circuit case of Scope 
Pictures of Missouri v. City of Kansas City, 140 F.3d 1201 
(8th Cir. 1998).  In upholding the ordinance, the court 
rejected overbreadth, economic loss and free speech 
arguments addressed to a signage requirement describing the 
risks of transmitting venereal disease. 
 
 Next, we consider a Southern District of Texas case 
known as N.W. Enterprises v. City of Houston, appearing at 
27 F. Supp. 2d 754 (S.D. Tex. 1998), where the court raised 
an eyebrow as to the relevancy of the S.O.B. evidence, 
generally rejected preemption in relation to peep shows and 
upheld visibility, lighting, structure and “glory” holes 
provisions as well as objections based on privacy, economic 
impact and signage. 
 This court specifically rejected prior Texas cases 
indicating that a right of privacy might exist in peep show 
booths. These cases were Wilkins and Liebman, supra.  It 
cited Matney and Ellwest Stereo for the prominence and 
greater precedential value of federal courts where a 
federal constitutional issue is involved. 
 
 Gresser v. Anne Anundel County, 709 A.2d 740 (Md. 
1998), was a Maryland Court of Appeals case relating to a 
challenge to a moratorium on peep shows. Prior to trial, an 
ordinance was adopted causing the issue to become moot. 
 
 We now consider a case arising in the State of 
Washington, Book City, Inc. v. City of Spokane.  In Book 
City, the Washington Court of Appeals at No. 15666-4-III, 
1997 Wash. App. LEXIS 1740 (Wash. Ct. App. Oct. 14, 1997) 
and No. 16401-2-III, 1998 Wash. App. LEXIS 1234 (Wash. Ct. 
App. Aug. 18, 1998), upheld the rejection of an application 
for a peep show license where Book City argued economic 
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cost of compliance which the court said cannot usually be 
urged for invalidity. 
 

1999 
 
 In 1999, another Federal Court case relating to peep 
show booths was decided by the Seventh Circuit in DiMa 
Corporation v. Town of Haille, 185 F.3d 823 (7th Cir. 
1999), cert. denied, 529 U.S. 1067 (2000).  The Seventh 
Circuit upheld an hours of operation provision as well as 
the balance of the ordinance, although the town presented a 
“very meager” record in justification. A petition for 
review was denied at 529 U.S. 1067 (2000). 
 
 University Books & Videos, Inc. v. Metropolitan Dade 
County, 78 F. Supp. 2d 1327 (S.D. Fla. 1999), was a 
Southern District of Florida case upholding an ordinance of 
the county regulating seating, lighting and configuration 
for viewing sexually explicit materials in an adult 
bookstore.  The viewing room ordinance was upheld under the 
Federal and State Constitutions. 
 
 Adust Video v. Neuces County, 996 S.W. 2d 245 (Tex. 
App. 1999), was a Texas Court of Appeals case upholding a 
permanent injunction against operating a peep show in an 
unsafe matter. 
 

 
2000 

 
 An ordinance of the City of Cumberland, Wisconsin, 
which regulated nude dancing but also contained a provision 
regulating arcades, was challenged on the validity of both 
the nude dancing and the hours of operation of the 
establishment. The ordinance also had a licensing 
provision, which included temporary licensing. (Schultz v. 
City of Cumberland, 228 F.3d 831 (7th Cir. 2000)). It is of 
interest because it upheld a more restrictive hours of 
operation provision than is found in the Seventh Circuit 
Wisconsin case of DiMa, supra, which would also apply to 
the arcade and also because it did not ban full nudity, as 
in Barnes, but nudity in a sexually oriented establishment. 
 Schultz had contended that a Direct Line of Sight 
proviso could be served by the installation of surveillance 
cameras in the “semi-private” rooms with a monitor in the 
manager’s station. 
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 The District Court in LLEH, Inc. v. Wichita County, 
121 F. Supp. 2d 513 (N.D. Tex. 2000), aff’d in part, rev’d 
in part, 289 F.3d 358 (5th Cir. 2002), cert denied, 2002 
U.S. LEXIS 8702 (U.S. Dec. 2, 2002), using the O’Brien test 
instead of Clark-Ward, held that unobstructed view 
provisions failed the Fourth Prong of the test relating to 
“no greater than essential.” 
 On appeal, the Fifth Circuit, still using the O’Brien 
test and quoting Albertini ruled that “a regulation with 
incidental burdens on speech is not invalid ‘simply because 
there is some imaginable alternative that might be less 
burdensome on speech’” and that “the County’s interest 
would be achieved less effectively absent the unobstructed 
view provision.” 
  
 Finally, in the year 2000 we have an unpublished adult 
arcade opinion entitled, Hernandez v.State, No. 14-99-
00671-CR, 2000 Tex. App. Lexis 4736 (Tex. App. July, 20 
2000), which rejected a contention that privacy was 
violated and confirmed the Right of Inspection of such 
premises without a warrant. 
 

2001 
 
 Clark v. City of Lakewood, 259 F.3d 996 (9th Cir. 
2001), amended by 2001 D.A.R. 8709 (9th Cir. Wash. Aug. 15, 
2001), arose in the state of Washington. It involved a nude 
dancing ordinance, which also had “panoram devices for 
exhibiting adult motion picture films.” 
 The case turned on a technicality of a task force of a subcommittee of the 
Lakewood Planning Advisory Board failing to operate within the Open Public 
Meetings Act.  The Ninth Circuit did not nullify the ordinance but remanded to the 
District Court to determine if the evidentiary foundation for the ordinance was 
undermined by this failure. 
 
 State v. Cooper, 23 P.3d 163 (Kan Ct. App. 2001), is a 
Kansas Court of Appeals case that holds that there is no 
right of privacy in a peep show booth. 
 

2002 
 
 Again, we find the Seventh Circuit involved in an open 
booth ordinance dispute, this time in the matter of 
Pleasureland Museum, Inc. v. Beutter, arising in Indiana at 
288 F.3d 988 (7th Cir. 2002). 
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 The District Court for the Northern District of 
Indiana in case No. 99 C 457 (2000) had upheld the 
ordinance citing Renton, Pap’s, Albertini and Ward. 
 The Seventh Circuit cited Matney and said: 
  “[T]he possibility of a less-speech-restrictive 

alternatives is . . . not the proper inquiry 
under Ward.”  

 
The court affirmed as to the open booth provisions.  
 The United States Supreme Court at first accepted  

 
this case for review and later declared the matter moot. 

 We now return to Texas to review the cases of Meijas 
v. State and Taylor v. State. 
 
 Meijas is an unpublished opinion at Nos. 04-01-00048-
CR & 04-01-00049-CR, 2002 Tex. App. Lexis 591 (Tex. App. 
January 30, 2002), where the Texas Court of Appeals ruled 
that a manager who controlled entrances to an Adult Arcade, 
but never entered or inspected it could be convicted for 
customers removing boards covering “glory” holes and 
overruled constitutional objections that the ordinance was 
vague and overly broad. 
 
 Taylor, at No. 01-01-00505-CR, 2002 Tex. App. LEXIS 
5381 (Tex. App. July 25, 2002), is an unpublished Court of 
Appeals opinion raising the same issues, but the defendant 
was nevertheless convicted of operating without a permit. 
 

End of Chronological Section 
Of this Study 
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APPENDIX I 
 

MEMORANDUM IN SUPPORT 
OF  

ADULT ORIENTED ESTABLISHMENTS 
OPEN BOOTH LAW 

 
FOR THE COMMONWEALTH OF PENNSYLVANIA 

 
I. GENERAL PURPOSE 

 
There are adult oriented establishments located in the Commonwealth 
where enclosed booths, stalls and cubicles and entertainment are 
provided to persons for a fee for the purpose of viewing adult 
entertainment (as defined in The Bill) or as an incident to performing 
sexual conduct which are conducive to the creation of unsanitary 
conditions and the spread of Acquired Immune Deficiency Syndrome 
currently found to be irreversible and uniformly fatal.  These 
establishments require regulation by law and agencies in order to 
protect the health, safety and welfare of the patrons of such 
establishments, as well as the health, safety and welfare of the citizens 
of the Commonwealth. 

 
Decided cases and evidence in a substantial number of communities in the 

United States indicate that such closed booths, cubicles, studios and rooms have 
been used by patrons, clients or customers of such adult oriented establishments for 
the purpose of engaging in certain sexual acts which cause blood, semen and urine 
to be deposited on the floors and/or walls of such booths, cubicles, studios and 
rooms, which deposits could prove detrimental to the health, safety and welfare of 
the patrons of such establishments.  In addition, such booths, cubicles, studios and 
rooms which are closed, encourage patrons to engage in sexual acts either in the 
same booth or frequently by the use of a “glory” hole for insertion of the penis in 
order to have sex (often anonymously) with the patron in the next booth or cubicle. 
 

The purpose of the proposed law, as stated in the Bill, is to protect the patrons 
and the citizens of the Commonwealth from the spread of disease and especially 
Acquired Immune Deficiency Syndrome. 

 
The proposed law relies both on the experience in the Commonwealth and in 

other states to show the deleterious effects which do or may flow from this activity 
in the absence of a statute.  The United States Supreme Court case of City of Renton 
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v. Playtime Theatres, 475 U.S. 41 (1986), indicates that a governmental body in 
regulating adult uses need not conduct new studies or produce evidence independent 
of that already generated in other locales. 
 

PENNSYLVANIA STATUTE 
 
[Note: This statute was upheld in Golden Triangle News v. Corbett, 689 A.2d 974 
(Pa. Commw. Ct. 1997), aff'd sub. nom, Golden Triangle News v. Fisher, 717 A.2d 
1023 (Pa. 1998), which is discussed elsewhere in this study.] 

 

 
§ 5501. Legislative findings and intent  
 

(a) Findings. - The General Assembly finds as follows:  
 

     (1) There are within this Commonwealth a number of adult-oriented  
establishments which require special regulation by law and supervision  
by public safety agencies in order to protect and preserve the health,  
safety and welfare of patrons of these establishments, as well as the  
health, safety and welfare of the citizens of this Commonwealth.  
 
     (2) Statistics and studies performed in a substantial number of  
communities in this Commonwealth, in the United States and by the State  
of Delaware indicate that:  
 

     (i) large numbers of persons, primarily male, frequent adult-
oriented establishments, especially those which provide closed booths,  
cubicles, studios and rooms for the private viewing of so-called  
adult motion pictures, videotapes or live entertainment or a  
combination of motion pictures, videotapes and live entertainment; 

     (ii) the closed booths, cubicles, studios and rooms and holes in  
partitions between booths, cubicles, studios and rooms have been used 
by patrons, clients or customers of adult-oriented establishments for 
the purpose of engaging in sexual acts;  
 
     (iii) male and female prostitutes have been known to frequent the  
establishments in order to provide sex for hire to the patrons,  
clients or customers within the booths, cubicles and rooms;  
 
     (iv) doors, curtains, blinds and/or other closures installed in or on  
the entrances or exits, or both, of the booths, cubicles, studios and  
rooms which are closed while the booths, cubicles, studios and rooms 
are in use encourage patrons using the booths, cubicles, studios and 
rooms to engage in sexual acts in the closures and through holes in 
partitions between the closures with prostitutes, patrons, clients or 
customers, thereby promoting and encouraging prostitution and the 
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commission of sexual acts which result in the direct exchange of 
bodily fluids which put the participants at high risk for contracting 
communicable diseases, including AIDS, and which cause blood, 
semen and urine to be deposited on the floors or walls, or both, of the 
booths, cubicles, studios and rooms, which deposits could prove 
detrimental to the health and safety of other persons who may come in 
contact with such deposits; and  
 
     (v) the reasonable regulation and supervision of such adult-
oriented establishments tend to discourage sexual acts and 
prostitution and thereby promote the health, safety and welfare of the 
patrons, clients and customers of these establishments. 
 

     (3) The continued unregulated operation of such adult-oriented  
establishments, including, without limitation, those specifically cited  
in paragraph (1), is and would be detrimental to the general health,  
safety and welfare of the citizens of this Commonwealth.  
 
     (4) The Constitution of Pennsylvania grants to the General Assembly  
power, especially police power, to enact reasonable legislation to  
regulate and supervise adult-oriented establishments in order to  
protect the public health, safety and welfare.  
 
(b) Intent. - It is not the intent of the General Assembly in enacting this 

legislation to deny to any person rights of speech protected by the 
Constitution of the United States or the Constitution of Pennsylvania, or 
both, not is it the intent of the General Assembly to impose by this 
chapter any additional limitations or restrictions on the contents of any 
communicative materials, including sexually oriented films, videotapes, 
books and other materials.  Further, by enacting this legislation, the 
General Assembly does not intend to deny or restrict the rights of any 
adult to obtain or view, or both, any sexually oriented materials protected 
by the Constitution of the United States or the Constitution of 
Pennsylvania, or both, nor does it intend to restrict or deny any 
constitutionally protected rights that distributors or exhibitors of sexually 
oriented materials may have to sell, distribute or exhibit these materials. 

 
§ 5502. Definitions  
 

The following words and phrases when used in this chapter shall have the 
meanings given to them in this section unless the context clearly indicates otherwise:  
 

"Adult bookstore." An establishment having a substantial or significant 
portion of its stock and trade in, or an establishment which as one of its principal 
business purposes, offers for sale, books, films, video cassettes or magazines and 
other periodicals which are distinguished or characterized by their emphasis on 
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matter depicting, describing or relating to specified sexual activities or specified 
anatomical areas and, in conjunction therewith, has facilities for the presentation of 
adult entertainment for observation by patrons.  
 

"Adult entertainment."  
 
(1) An exhibition of any adult-oriented motion pictures, meaning those  

distinguished or characterized by an emphasis on matter depicting,  
describing or relating to specified sexual activities or specified  
anatomical areas.  
 

(2) A live performance, display or dance of any type which has as a  
significant or substantial portion of the performance any actual or  
simulated performance of specified sexual activities or exhibition and  
viewing of specified anatomical areas, removal of articles of clothing  
or appearing unclothed, pantomiming, modeling or any other personal  
services offered customers.  
 

"Adult mini-motion picture theater." An enclosed building with a capacity of 
less than 50 persons which has a principal business purpose of exhibiting, presenting 
or selling material distinguished or characterized by an emphasis on matter 
depicting, describing or relating to specified sexual activities or specified anatomical 
areas for observation by patrons.  
 

"Adult motion picture theater." An enclosed building with a capacity of 50 
or more persons which has a principal business purpose of exhibiting, presenting or 
selling material distinguished or characterized by an emphasis on matter depicting, 
describing or relating to specified sexual activities or specified anatomical areas for 
observation by patrons.  
 
"Adult-oriented establishment." The term includes, without limitation, the 
following establishments when operated for profit, whether direct or indirect:  
 

(1) Adult bookstores.  
 
(2) Adult motion picture theaters.  
 
(3) Adult mini-motion picture theaters.  
 
(4) Any premises to which the public, patrons or members are invited or  
admitted and which are so physically arranged as to provide booths,  
cubicles, rooms, studios, compartments or stalls separate from the  
common areas of the premises for the purpose of viewing adult-oriented  
motion pictures or where an entertainer provides adult entertainment to  
a member of the public, a patron or a member.  
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(5) An adult entertainment studio or any premises that are physically  
arranged and used as such, whether advertised or represented as an  
adult entertainment studio, rap studio, exotic dance studio, encounter  
studio, sensitivity studio, modeling studio or any other term of like  
import.  

 
The term "booths, cubicles, rooms, studios, compartments or stalls" for purposes of 
defining adult-oriented establishments does not mean enclosures which are private 
offices used by the owner, manager or persons employed on the premises for 
attending to the tasks of their employment, and which are not held out to the public 
for the purpose of viewing motion pictures or other entertainment for a fee, and 
which are not open to any persons other than employees.  
 

"Employee." Any and all persons, including independent contractors, who 
work in or at or render any service directly related to the operation of an adult-
oriented establishment.  
 

"Entertainer." A person who provides entertainment within an adult-
oriented establishment, whether or not a fee is charged or accepted for 
entertainment and whether or not entertainment is provided as an employee or an 
independent contractor.  
 

"Inspector." An employee of a municipality's public health department 
authorized and designated by the director of the department, an employee of a 
municipality's department of inspections and permits authorized and designated by 
the director of the department, an employee of a municipality's police department 
authorized by the commanding officer of the police department or other persons 
designated by the governing body of a municipality to inspect premises regulated 
under this chapter to cooperate in taking the required actions authorized by this 
chapter where violations are found on a premises and to request correction of 
unsatisfactory conditions found on a premise.  
 

"Minor." A person under 18 years of age.  
 

"Operator." A person, partnership or corporation operating, conducting or 
maintaining an adult-oriented establishment.  
 

"Sexual activities." The term does not include any of the following:  
 
(1) Medical publications or films or bona fide educational publications  

or films.  
 

(2) Any art or photography publications which devote at least 25% of  
the lineage of each issue to articles and advertisements dealing with  
subjects of art or photography.  
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(3) Any news periodical which reports or describes current events and  
which from time to time publishes photographs of nude or seminude  
persons in connection with the dissemination of the news.  
 

(4) Any publications or films which describe and report different  
cultures and which from time to time publish or show photographs or  
depictions of nude or seminude persons when describing cultures in  
which nudity or seminudity is indigenous to the populations.  
 

"Specified anatomical areas."  
 

(1) Less than completely and opaquely covered:  
 
(i) human genitals or pubic region;  
 
(ii) buttocks; or  
 
(iii) female breasts below a point immediately above the top of the  

areola.  
 

(2) Human male genitals in a discernible turgid state, even if  
completely opaquely covered.  
 

"Specified sexual activities." The term includes any of the following:  
 
(1) Human genitals in a state of sexual stimulation or arousal.  
 
(2) Acts of human masturbation, sexual intercourse or sodomy.  
 
(3) Fondling or erotic touching of human genitals, pubic region,  

buttocks or female breasts. 
 
§ 5503. Requirements for adult-oriented establishments  
 

(a) Loitering by minors prohibited.--No operator or employee of an adult- 
oriented establishment shall permit any minor to loiter in any part of the 
establishment, including parking lots immediately adjacent to the establishment 
used by patrons of an adult-oriented establishment. 

(b) Interior plan. - Every adult-oriented establishment doing business in this  
 

Commonwealth shall be well lighted at all times and be physically arranged in such 
a manner that the entire interior portion of the booths, cubicles, rooms or stalls 
where adult entertainment is provided shall be clearly visible from the common 
areas of the premises.  Visibility into such booths, cubicles, rooms or stalls shall not 
be blocked or obscured by doors, curtains, partitions, drapes or any other 
obstruction whatsoever.  It shall be unlawful to install enclosed booths, cubicles, 
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rooms or stalls within adult-oriented establishments for whatever purpose, but 
especially for the purpose of providing for the secluded viewing of adult-oriented 
motion pictures or other types of adult-oriented entertainment.  
 

(c) Certain apertures prohibited. - No adult-oriented establishment shall  
contain partitions between subdivision of a room or portions or parts of a building, 
structure or premises with an aperture which is designed or constructed to facilitate 
sexual activity between persons on either side of the partitions. 
 

establishment shall be responsible for and shall provide that any room or other area 
used for the purpose of viewing adult-oriented motion pictures or other types of live 
adult entertainment shall be well lighted and readily accessible at all times and shall 
be continuously open to view in its entirety.  The premises shall be equipped with 
overhead lighting fixtures of sufficient intensity to illuminate every place to which 
patrons are permitted access at an illumination of not less than one footcandle as 
measured at the floor level.  It shall be the duty of the operator and the operator's 
agents to ensure that the illumination required by this subsection is maintained at 
all times that a patron is present in the premises. 
 

 

(d) Illumination and visibility. - The operator of each adult-oriented  

§ 5504. Liability of operator  
 

Every act or omission by an employee constituting a violation of this chapter 
shall be deemed the act or omission of the operator if the act or omission occurs 
either with the authorization, knowledge or approval of the operator or as a result 
of the operator's negligent failure to supervise the employee's conduct, and the 
operator shall be punishable for the act or omission in the same manner as if the 
operator committed the act or caused the omission. 

§ 5505. Establishments open for inspection  
 

All adult-oriented establishments shall be open to inspection at all reasonable 
times by inspectors.  
 
§ 5506. Civil action to enjoin or abate violations  
 

(a) Action authorized. - An action to enjoin or abate a violation of this  
chapter may be brought in the name of the Commonwealth of Pennsylvania by the 
Attorney General, or the district attorney of the county concerned or the solicitor of 
the municipality in which the adult-oriented establishment is located.  The action 
shall be brought and tried as an action in equity in the court of common pleas of the 
county in which the adult-oriented establishment is located. 
 

(b) Procedure. -   
 
     (1) If it is made to appear, by affidavits or otherwise, to the  
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satisfaction of the court that a violation exists, a temporary writ of  
injunction shall forthwith issue, directed to the operator of the adult  
entertainment establishment or the owner of the premises, or both,  
restraining the operator or owner from continuing or permitting the  
continuation of any violation or violations of this chapter until the  
conclusion of the hearing and a decision by the court. No bond shall  
be required in instituting such proceedings. This chapter, insofar as  
it provides for methods of service and bond, shall not be deemed to be  
suspended or affected by the Pennsylvania Rules of Civil Procedure  
governing the action in equity.  
 
     (2) It shall not be necessary for the court to find the property  
involved was being unlawfully used at the time of the hearing, but, on  
finding that the material allegations of the petition are true, the  
court shall order that neither the premises nor any part of the  
premises be used in violation of this chapter. Upon judgment of the  
court ordering the violations to be abated, the court may order that  
neither the premises nor any part of the premises shall be occupied or  
used for any purpose for up to one year following the date of the  
court's order, but the court may, in its discretion, permit the  
premises to be occupied or used by the operator or owner if the  
operator or owner, or both, posts a bond or a joint bond in the  
discretion of the court with sufficient surety to be approved by the  
court in the penal and liquidated sum of not less than $ 1,000 nor more  
than $ 2,500, payable to the Commonwealth of Pennsylvania and  
conditioned that neither the building nor a part of the building be  
used in violation of this chapter and that the operator will pay all  
fines, costs and damages that may be assessed for any violation of this  
chapter upon the premises.  
 
     (3) Service of any preliminary or permanent injunction shall be made  
personally upon the operator and owner of the premises if such persons  
can be found in the county. If the operator or owner cannot be found,  
a copy of the order shall be delivered to any employee of the operator  
on the establishment premises or, in the case of the owner, upon an  
agent, if any. If no employee or agent can be found or service cannot  
be made on an employee or agent of the owner, then service shall be  
made as the court may direct. Any person other than the operator or  
owner who shall be served with any notice of an injunction shall within  
24 hours thereafter deliver the notice to the operator or owner, as the  
case may be, or mail it to the operator or owner by registered mail if  
the address of the operator or owner, as the case may be, is known to  
the person served.  

 
§ 5507. Violation of abatement order or injunction  
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An operator or owner of an adult entertainment establishment or any agent 
of the operator or owner who after any injunction has been granted uses the 
premises or any part of the premises, or knowingly permits the premises or any part 
of the premises to be used in violation of an order of abatement or injunction, shall 
be subject to summary punishment as for contempt of court, in the manner now 
provided by law. 
 
§ 5508. Penalty   
 

A person violating any provision of this chapter commits a summary offense 
and shall, upon conviction, be sentenced to pay a fine of not more than $ 300 or to 
imprisonment for not more than 90 days, or both. 
 
§ 5509. Existing remedies preserved  
 

This chapter shall not be deemed to affect any remedy available against an 
adult entertainment establishment or adult book store. 
 

APPENDIX II 
 

1. Articulation of Governmental Interests 
 

Some of these interests should be articulated in the “Whereas Clauses” and 
“Findings” by the City Council.  Such clauses would both articulate the 
governmental interests and the necessity for the legislation.  While it may be true 
that such interests could be articulated in a Report that is given to the City Council 
members before the enactment of the legislation, the safest thing would be to set 
such governmental interests forth in the Preamble or Findings.  It would be difficult 
for those attacking the legislation to make a telling issue of the fact that there is no 
evidence that council members received copies of the reports or read them after 
they received the same, when the governmental interests are spelled out in the 
enacted legislation.  (This Preamble and Findings approach is normal in many 
jurisdictions).  This requirement arises out of the necessity in a time, place and 
manner regulation of protected speech to articulate the governmental interests in a 
specific (not general) fashion in enacting the legislation.  We now cite some of the 
cases outlining such a requirement in a Sexually Oriented Business Ordinance. 

 
In Ambassador Book & Video v. Little Rock, 20 F.3d 858 (8th Cir. 1994), 

cert. denied, 513 U.S. 867 (1994) the Eighth Circuit said: 
“The ‘whereas’ clauses of the ordinance set forth the various adverse 
secondary effects these sexually oriented businesses had on the City.” 
(emphasis added). 

 
 In ILQ Investments, Inc. v. City of Rochester, 25 F.3d 1413 (8th Cir. 1994), 
cert. denied, 513 U.S. 1017 (1994), the Eighth Circuit noted that: 
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“After conducting a public hearing, the Planning Commission 
adopted detailed findings and conclusions . . . . the Common Council 
took up the  
Commission’s recommendations . . . [t]he Council reviewed the 
Planning Department study and heard testimony by the Planning 
Department, Planning Commission, and local residents.” (emphasis 
added). 

 
 In Schneider v. City of Ramsey, 800 F. Supp. 815 (D. Minn. 1992), aff’d sub 
nom. Holmberg v. City of Ramsey, 12 F.3d 140 (8th Cir. 1993), cert. denied, 513 U.S. 
810 (1994), the court said: 

“There is no indication that the stated purpose of the ordinance was a 
pretext . . .” (emphasis added). 

 
 In 11126 Baltimore Boulevard v. Prince George’s County, 886 F.2d 1415 (4th 
Cir. 1989), vacated on other grounds, 110 S. Ct. 280 (1990), we find the following: 

“Clearly trial testimony and ‘supplemental’ materials cannot sustain 
regulations when there is no evidence in the pre-enactment legislation 
record.” (first emphasis added) 

 
 In Christy v. Ann Arbor, 824 F.2d 489 (6th Cir. 1987), cert. denied, 484 U.S. 
1059 (1988) the Sixth Circuit said: 

“Upon careful review of the record in this case, we find no such 
‘assertion,’ [viz. that the city has asserted that its purpose in passing 
the ordinance was to prevent the concentration of business and the 
resulting urban blight] nor do we find any evidence of a legitimate 
government objective . . . .” (emphasis added). 

 
 In Avalon Cinema Corp. v. Thompson, 667 F.2d 659 (8th Cir. 1981) the 
Eighth Circuit said: 

“Although the ordinance contains a brief statement of the City 
Council’s reasons for enacting the legislation, it is not so specific as 
the findings recited in the Detroit ordinance, and the Council’s actions 
apparently were not based on any studies by social scientists or a 
demonstrated past history of ‘adult’ theaters causing neighborhood 
deterioration.” (emphasis added). 

 
 In Jeffrey Lauren Land Co. v. City of Livonia, 326 N.W.2d 604 (Mich. Ct. 
App. 1982), appeal denied, 338 N.W.2d 190 (Mich. 1983), the Michigan Court of 
Appeals said: 

“The city articulated a well taken concern with traffic and parking 
problems . . . .” (emphasis added). 

 
 In Ebel v. City of Corona, 698 F.2d 390 (9th Cir. 1983) the Ninth Circuit 
said: 
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“Ebel contends that the Corona City Council violated due process by 
enacting the ordinance without making adequate findings of fact to 
justify it.  However, the city gave notice, held hearings . . . and gave 
reasons for its action in the preamble to the ordinance.” (emphasis 
added). 

 
 In Genusa v. City of Peoria, 619 F.2d 1203 (7th Cir. 1980), the Seventh 
Circuit said: 

“The Peoria City Council, found in the preamble . . . that congregated 
adult uses cause ‘deleterious effects . . . .” (emphasis added). 

 
2. Articulation of Governmental Interests In Open Booth Cases 

 
We shall consider the statements made in the cases (generally) in descending 

chronological order: 
 
In Mitchell v. Comm’n on Adult Entm’t Establishments, the District Court 

said: 
“The General Assembly’s purpose to reduce the secondary effects of 
adult entertainment establishments is expressed in the legislation 
itself.”  802 F. Supp. 1112 (D. Del. 1992), aff’d, 10 F.3d 123 (3d Cir. 
1993) (emphasis added). 

 
That court also said: 

“The court may not accept a naked assertion by the State as to the 
purpose of the legislation.  Rather, the court must determine whether 
during the legislative process there was objective evidence, typically in 
the form of a study or finding, demonstrating the purpose of the 
amendment was to address the purported secondary effects.” 
(emphasis added). 
 

In City News and Novelty, Inc. v. City of Waukesha, 387 N.W.2d 316 (Wis. 
Ct. App. 1992) the Wisconsin Appellate Court said: 

“In its introductory portions, the ordinance recites: (1) that it is 
enacted to protect and promote the welfare, health and safety of the 
citizenry; (2) that the viewing booths of adult-oriented establishments 
are sometimes used by customers to engage in solo and mutual sexual 
activity; and (3) that the ordinance is aimed at curbing this activity in 
a effort to minimize the transmission of sexual diseases, including . . . 
[AIDS].” 

 
 Bamon Corp. v. City of Dayton, 923 F.2d 470 (6th Cir. 1991) reiterates the 
statement found in the District Court, 730 F. Supp. 80 (S.D. Ohio1990) to the 
following effect: 

“The ordinance in terms targets ‘carnal sexual activity’ . . . 
‘particularly between males’ . . . in ‘closed peep show booths in adult 
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bookstores,’ which activity, the City found, ‘contributes to the 
epidemic spread of sexually transmitted diseases, including AIDS.  See 
Preamble to the Ordinance.  It is thus justified by public health 
concerns.  It is directed at secondary effects . . . .” (underlining 
added). 

 
 Next comes Doe v. City of Minneapolis, 898 F.2d 612 (8th Cir. 1990), where 
the Eighth Circuit said: 

“The city council’s record makes it clear that its decision to remove 
doors from viewing booths in adult bookstores was aimed specifically 
at high risk sexual conduct and the resultant spread of the AIDS virus 
in Minneapolis.” 

 
 Doe at the District Court level, 693 F. Supp. 774 (D. Minn. 1988) contains a 
more explicit reference to findings: 

“There appears to be a rational nexus between the council’s findings 
and the ordinance it passed.” (emphasis added). 
 

There were no public hearings or separate hearings in Ellwest Stereo 
Theater, Inc. v. Boner, 718 F. Supp. 1553 (M.D. Tenn. 1989), but the ordinance did 
contain “two and one-half pages of recitals [and] . . . .  Section 1 of the ordinance 
states the findings and purpose . . . .” (emphasis added). 

 
 Next we look at Suburban Video, Inc. v. City of Delafield, 694 F. Supp. 585 
(E.D. Wis. 1988) where we find: 

“a seventeen page ordinance with eight ‘whereas’ clauses.  The 
avowed purposes of the ordinance are ‘protecting and promoting the 
general welfare, health and safety’ of Delafield residents.’” (footnote 
omitted). 

 
 In Rahmani v. State, 748 S.W.2d 618 (Tex. Ct. App. 1988), cert. denied, 490 
U.S. 1081, the Texas Court of Appeals in 1998 noted: 

“[T]hese [secondary] effects are enumerated in the City Council’s 
findings, as incorporated by the Preamble of the Ordinance.” 

 
 Berg v. Health and Hospital Corp., 667 F. Supp. 639 (S.D. Ind. 1987), aff’d, 
865 F.2d 797 (7th Cir. 1989), was a landmark AIDS basis justification case where 
Legislative findings were set out in detail in the ordinance summarized by the court: 

“[T]he Marion county ordinance and regulations  . . . are aimed at its 
secondary effects – multiple anonymous sexual encounters that 
facilitate the spread of AIDS.” 

 
 In Broadway Books v. Roberts, 642 F. Supp. 486 (E.D. Tenn. 1986) we find: 

“The Commission made specific findings in the ordinance regarding 
the problems encountered as a result of these unregulated adult-
oriented establishments.” (emphasis added).   
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3. The Articulated Governmental Interests Should Be Backed by Evidence 

of the Deleterious Secondary Effects 
 

It is the burden of the government to prove that the predominate 
purpose (or  

concern) of lawmakers is suppression or inhibition of the Deleterious Secondary 
Effects (which adversely impact on the governmental interests) (Renton) which, as 
previously indicated, should be expressed on the face of the ordinance by means of 
Preamble and Legislative Findings. 
 
 The truth of the findings and the assertions in the Preamble are sure to be 
attacked in a test case.  This may put the same at issue (although a reviewing court 
will frequently indicate that the findings of a legislative body are entitled to great 
respect).  The reviewing court, however, in cases where there is no such evidence or 
where the evidence has not been brought to the attention of the lawmakers or where 
it does not appear that the legislative body has relied on the same, will find itself 
stretching to locate evidence to back up the Preamble and Findings. 
 
 It behooves the city officials, in preparing open booth ordinances, to conduct 
studies and obtain statements and affidavits relating to local deleterious effects as 
well as to rely on the deleterious effects produced in other locales as evidenced by 
their surveys and studies or judicial findings outlined in their case law.  Such 
surveys and studies whether local or otherwise should be summarized in the 
Preamble, Whereas, and Findings as well as separately presented to the governing 
body prior to the adoption of the ordinance either by giving them copies of the 
actual material or incorporating it in the record of a preliminary meeting or of the 
public hearing.  They tend “to make assurance doubly sure.”  A public hearing is 
certainly desirable so that those locally affected may register their complaints and 
the evidence may be aired. 
 
 The importance of evidence is illustrated by the case of Janra Enters. v. City 
of Reno, 818 F. Supp. 1361 (D. Nev. 1993).  At page 1363, the court said: 

“When making the determination that such secondary harms are 
likely to occur absent regulation, cities must rely on evidence to 
support their findings [citing City of Renton, 475 U.S. at 49-51].  The 
City of Reno points to the preamble . . . to support its contention that 
it has a[n] important interest in regulating adult entertainment 
businesses . . . .  Although these interests are clearly important and 
are unrelated to the suppression of speech, the city did not submit any 
evidence to support its assumption that the regulation of these 
businesses would prevent these secondary harms.” (emphasis added). 

 
 In City of Renton at 50-52, the United States Supreme Court noted that the 
lower Court of Appeals ruled that: 
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“[B]ecause the Renton ordinance was enacted without the benefit of 
studies specifically relating to ‘the particular problems or needs of 
Renton,’ the city’s justifications for the ordinance were ‘conclusory 
and speculative.’  We think the Court of Appeals imposed on the city 
an unnecessarily rigid burden of proof.  The record in this case 
reveals that Renton relied heavily on the experience of, and studies 
produced by, the city of Seattle. 
     . . . .  

 
     We hold that Renton was entitled to rely on the experiences of  
Seattle and other cities, and in particular on the ‘detailed findings’ 
summarized in the Washington Supreme Court’s Northend Cinema 
opinion, in enacting its . . . ordinance.  The First Amendment does not 
require a city, before enacting such an ordinance, to conduct new 
studies or produce evidence independent of that already generated by 
other cities, so long as whatever evidence the city relies upon is 
reasonably believed to be relevant to the problem the city addresses.” 
(emphasis added). 

 
 Here then, in Renton, is a clear indication that there must be some evidence 
before the city council in addition to the Preamble and Statement of Purpose to 
substantiate the stated ‘substantial governmental interest’ outlined in the purpose of 
the ordinance.  The lower Renton court, 748 F.2d 527 so held.  While the validity of 
legislation would not seem to necessarily require the articulation in the ordinance 
itself of the evidence relied on or the surveys and studies that may accompany the 
proposed law, such is recommended, since such “evidence” as is encompassed by 
such articulated judicial findings from other locales, surveys, studies, affidavits, 
police reports, etc. should ease the city’s burden of evidentiary proof of 
governmental interest if spelled out in the ordinance or the Whereas or Legislative 
Findings Clauses.  (See also quotations from Avalon Cinema, II(1) and see Mitchell, 
Part II(1), at the District Court level.) 
 

4. The Relevant Governmental Interests 
 
 An exercise in examining governmental interests upheld in other 
jurisdictions in open booth cases will give us examples of what governmental 
interests are likely to be upheld. 
 

(a) [General Welfare, health and safety of the citizens as well as the patrons] 
(Grunberg v. Town of East Hartford, 736 F. Supp. 430 (D. Conn. 1989), 
aff’d sub nom. Singer v. Town of East Hartford, 901 F.2d 297 (2d Cir. 
1990)). 

 
(b) [Curbing the spread of AIDS and other communicable diseases through 

unprotected promiscuous sexual activity] 
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(Mitchell v. Comm’n on Adult Entm’t Establishments, 10 F.3d 123 (3d 
Cir. 1993), aff’g, 802 F. Supp. 1112 (D. Del. 1992). 

 
(c) [Curbing solo and mutual sexual activity in viewing booths of adult 

oriented establishments in an effort to minimize the spread of sexual 
diseases including AIDS in order to protect and promote the welfare, 
health and safety of the citizenry]  
(City News and Novelty, Inc. v. City of Waukesha, 387 N.W.2d 316 (Wis. 
Ct. App. 1992)) 
  

(d) [Curbing carnal sexual activity particularly between males in closed peep 
show booths in adult bookstores which activity contributes to the 
epidemic spread of sexually transmitted diseases] 
(Bamon Corp. v. City of Dayton, 923 F.2d 470 (6th Cir. 1991), aff’g, 730 
F. Supp. 80 (S.D. Ohio 1990))  
 

(e) [Unlawful conduct and conduct inimical to public health, decency and 
order] 
(City of Lincoln v. ABC Books, Inc., 470 N.W.2d 760 (Neb. 1991)) 

 
(f) [High risk sexual conduct and the resultant spread of AIDS] 

(Doe v. City of Minneapolis, 898 F.2d 612 (8th Cir. 1990), aff’g, 693 F. 
Supp. 774 (D. Minn. 1988)) 

  
(g) [Protect and advance public health by reducing the spread of sexually 

transmitted diseases and other diseases] 
Ellwest Stereo Theater, Inc. v. Boner, 718 F. Supp. 1553 (M.D. Tenn. 
1989) 

 
(h) 

(
[Curb spread of contagious diseases] 
Movie and Video World, Inc. v. Bd. of County Comm’rs, 723 F. Supp 

695 (S.D. Fla. 1989)) 

(i) 
 

[Protecting and promoting the general welfare, health and safety] 
(Surburban Video, Inc. v. City of Delafield, 694 F. Supp. 585 (E.D. Wis. 
1988))  
 

(j) [Protecting public health, safety and welfare by regulating peep show 
booths] 
(Rahmani v. State, 748 S.W.2d 618 (Tex. App. 1988), cert. denied, 490 
U.S. 1081 (1989)) 
 

(k) [Curbing multiple anonymous sexual encounters that facilitate the spread 
of AIDS] 
(Berg v. Health & Hospital Corp., 667 F. Supp. 639 (S.D. Ind. 1987), 
aff’d, 865 F.2d 797 (7th Cir. 1989)) 
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(l) [To inhibit solicitation of sexual activity in and outside booths, offensive 

conditions of booths, health hazards] 
(Adult Entm’t Ctr. v. Pierce County, 788 P.2d 1102 (Wash. Ct. App. 
1990)) 

  
(m) [To prevent promotion of crime and unsanitary conditions and conduct 

inimical to public health, safety and order] 
(Postscript Enter. v. City of Bridgeton, 905 F.2d 223 (8th Cir. 1990), aff’g, 
699 F. Supp. 1393 (E.D. Mo. 1988)) 

  
(n) [To prevent the spread of communicable disease and unsanitary 

conditions of booths] 
(Libra Books, Inc. v. City of Milwaukee, 818 F. Supp. 263 (E.D. Wis. 
1993)) 

 
(o) [To prevent unsanitary conditions and illegal activity] 

(City of Cleveland v. Fisher, 611 N.E.2d 1016 (Ohio Mun. Ct. 1992)) 
  

(p) 

(

[To protect health of patrons and employees from contagion of sexually 
transmitted diseases] 
Gordon v. State, 757 S.W.2d 496 (Tex. App. 1988)) 

(q) 
  

[Protect and promote the general welfare, health and safety] 
(Broadway Books, Inc. v. Roberts, 642 F. Supp. 486 (E.D. Tenn. 1986)) 

  
(r) [Public health, decency and order] 

(Wall Distribs., Inc. v. City of Newport News, 782 F.2d 1165 (4th Cir. 
1986)) 
 

(s) [Protect against dangerous or unlawful conduct which creates health and 
safety problems] 
(DeLuxe Theater & Bookstore v. City of San Diego, 221 Cal. Rptr. 100 
(Cal. Ct. App. 1985)) 

 
(t) [Protect peace, welfare and privacy of patrons by deterring dangerous or 

inflammatory conduct of others] 
(People v. B & I News, 211 Cal. Rptr. 346 (Cal. App. Dep’t Super. Ct. 
1984)) 

  
(u) [To avoid danger of conduct that is offensive, dangerous to others and 

unlawful and health and safety concerns] 
(Ellwest Stereo Theaters, Inc. v. Wenner, 681 F.2d 1243 (9th Cir. 1982)) 
(Demott v. Bd. of Police Comm’rs, 175 Cal. Rptr. 879 (Cal. Ct. App. 
1981)) 
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(Ewap, Inc. v. City of Los Angeles, 158 Cal. Rptr. 579 (Cal. Ct. App. 
1979)) 
  

(v) [To promote health and safety and to prevent fires] 
(Antonello v. City of San Diego, 93 Cal. Rptr. 820 (Cal. Ct. App. 1971), 
cert. denied, 404 U.S. 912 (1971)) 
[Apparently first case on open booths] 

 
5. Is the Interest Unrelated to the Suppression of Free Expression? 

 
This, of course, is a requirement for content-neutral legislation, as 
indicated  

in Part II, to which we direct your attention. 
 

6. Is the Proposed Legislation Narrowly Tailored to Serve Those Interests? 
 

Consult Part IV. 
 
We should note, at this point, that there has to be a nexus between the means  

chosen and the objectives of the legislation (See Doe, supra Part V, at the District 
Court level (under Minnesota)). 
 

7. Are the Configuration Requirements Valid? 
 

Reconfiguration requirements have been universally upheld in open 
booth cases: 

 
Grunberg v. Town of East Hartford, 736 F. Supp. at 433 et seq. 
Singer v. Town of East Hartford 
Suburban Video v. City of Delafield, 694 F. Supp. at 590 
City News & Novelty, Inc. v. City of Waukesha, 387 N.W.2d at 317 et seq. 
Rahmani v. State, 748 S.W.2d at 621 et seq. 
Berg v. Health and Hospital Corp., 667 F. Supp. at 643-44. 
Postscript Enters. v. City of Bridgeton, 699 F. Supp. at 1395. 
Movie and Video World v. Bd. of Comm’rs, 723 F. Supp. at 698-701. 
Bamon Corp. v. City of Dayton, 730 F. Supp. at 82 et seq. 
Ellwest Stereo v. Wenner, 681 F.2d at 1245 et seq. 
Adult Entm’t v. Pierce County, 788 P.2d at 1105. 
Wall Distribs., Inc. v. City of Newport News, 782 F.2d at 1167 et seq. 
Gordon v. State, 757 S.W.2d at 499. 
Broadway Books, Inc. v. Roberts, 642 F. Supp. at 489-91. 
DeLuxe Theater & Bookstore v. City of San Diego, 221 Cal. Rptr. at 102. 
People v. B & I News, 211 Cal. Rptr. at 357. 
Demott v. Bd. of Police Comm’rs, 175 Cal. Rptr. at 882. 
Ewap, Inc. v. City of Los Angeles, 158 Cal. Rptr. at 585. 
Antonello v. City of San Diego, 93 Cal. Rptr. at 823. 
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Ellwest Stereo Theater v. Boner, 718 F. Supp. at 1578-79.  But see this case 
for failure to allow for restrooms, stalls in restrooms, closets and private 
offices.  Moody v. Bd. of County Comm’rs, 697 P.2d 1310, 1317 (Kan. 1985). 

 
8. Is the Overhead Lighting Provision Valid? 

 
Lighting provisions are normal in open booth legislation.  It might be well to 

follow Grunberg, infra, in this respect.  It follows lighting provisions found in 
various open booth ordinances.  The definition of a foot-candle may be found in the 
dictionary.  Said definition is not meaningful to a layperson.  It is like what Justice 
Potter said about obscenity – “I can’t define it but I know it when I see it” – at all 
events we can assume that there are instruments to measure the intensity of 
illumination, calibrated, we may assume, in footcandles. 
 
 The following open booth cases involve lighting requirements: 
 Mitchell, 10 F.3d at 140. 
 Bamon Corp., 923 F.2d at 471. 
 Bamon Corp., 730 F. Supp. at 82. 
 Libra Books, 818 F. Supp. at 265, 266. 
 Gordon v. State, 757 S.W.2d at 500. 
 Antonello, 93 Cal. Rptr. at 821. 
 Berg, 667 F. Supp. at 641.  
 Grunberg, 736 F. Supp. at 434. 
 Rahmani, 748 S.W.2d at 621. 
 Ellwest v. Boner, 718 F. Supp. at 1579. 
 Suburban Video, 694 F. Supp at 588 n.3, 598. 
 

Mitchell 
 

 

 “Such areas shall be lighted in such a manner that the persons in the areas 
used for viewing motion pictures or other forms of entertainment are visible form 
the adjacent public rooms, but such lighting shall not be of such intensity as to 
prevent the viewing of the motion pictures or other offered entertainment.” 

Bamon (District and Circuit Court) 
 
 “[E]very video booth . . . must . . . Be illuminated by a light bulb of a wattage 
no less than 25 watts.”   
   

Libra 
 
 “Maintain at least 10 foot candles of light in the public portion of the 
establishment, including aisles, at all times.” 
 
 “Libra insists that . . . the amount of aisle lighting . . . would substantially 
impair the viewing of movies in the booths . . . .  True, the required lighting would 

 284



physically impair the display of films in Libra’s booths as they are presently 
constructed. . . .  Nevertheless, Libra is not without alternatives.  It may deepen its 
booths to reduce the ambient effect of aisle lighting.  Or, it may show films in rooms 
large enough to fall outside the ordinance’s definition of ‘booth’ . . . .” 
 

Gordon 
 
 “Each adult arcade shall be equipped with overhead lighting fixtures of 
sufficient intensity to illuminate every place to which patrons are permitted access 
at an illumination of not less than one (1.0) footcandle as measured at the floor level. 
. . .  In Antonello, a requirement of not less than 10 foot candles at floor level was 
upheld against the appellant’s claim that it was discriminatory in imposing greater 
burdens on ‘peep shows’ than on ordinary theaters.  The court reasoned that ‘peep 
shows’ differed materially from regular theaters because of the physical setup 
consisting of individual booths in close quarters.” 
 

Antonello 
 

 

 “[T]he light level in all rooms shall be not “less than ten (10) foot candles at 
floor level’ . . . .” 

Berg 
 

 “All such described areas shall be lighted in such a manner that the persons 
in the areas used for viewing motion pictures or other forms of entertainment are 
visible from the adjacent public rooms, but such lighting shall not be of such 
intensity as to prevent the viewing of the motion picture or other offered 
entertainment.” 
 

Grunberg 
 
 “Every adult-oriented establishment doing business in the Town on or after 
October 1, 1989 shall be well lighted at all times . . . .” 
 

Rahmani 
 
 “Each adult arcade shall be equipped with overhead lighting fixtures of 
sufficient intensity to illuminate every place to which patrons are permitted access 
at an illumination of not less than (1.0) foot candle as measured at the floor level.” 

 
Ellwest v. Boner 

 
 “The plaintiffs also contend that the ordinance is overbroad because it 
requires that any area used for the purpose of viewing adult entertainment be 
accessible and illuminated. Section 14(h).  The plaintiffs contend that the areas 
illuminated would make the showing of a film or motion picture impossible.  
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However, Mr. Eadie testified that the illumination need only be sufficient that the 
area can be seen to insure that no activity is occurring in violation of the ordinance.  
Such minimal illumination is hardly enough to prevent the showing of a film or 
motion picture.” 
 

Suburban Video 
 

 

 “The ordinance also contains some minimal lighting requirements . . . . the 
ordinance allows a low level of illumination if the required lighting proves too bright 
for movie viewing. § 11.14(10)(g).”  
 

“The operator shall maintain at least 10 foot candles of light in the public 
portions of the establishment, including aisles, at all times.  However, if a lesser level 
of illumination in the aisles shall be necessary to enable the patron to view the adult 
entertainment in a booth, room or cubicle adjoining an aisle, a lesser amount of 
illumination may be maintained in such aisles, provided, however, at no time shall 
there be less than (1) foot candle of illumination in said aisles, as measured from the 
floor.” 
 
 

9. Is Glory Hole Provision Valid? 
 

A failure to articulate the governmental interest may show a lack of nexus  
between this provision and the objectives to be obtained. 
 
 Such provisions have been utilized in other open booth cases: 

 
Mitchell (3d Circuit) 

 
 “No person shall [] operate . . . any commercial building, . . . or portion or 
part thereof, which contains . . . an aperture which is designed or constructed to 
facilitate sexual activity between persons on either side of the partition . . . .” 10 F.3d 
at 139. 
 

Libra 
 
 “Any booth used to view a movie . . . must be so constructed as to discourage 
sexual activity . . . .” 818 F. Supp. at 265. 
 

Berg 
 
 “For the prevention of the spread of sexually transmitted disease, no 
partitions . . . may have an aperture which is designed or otherwise constructed to 
facilitate sexual activity between persons on either side of the partition.” 667 F. 
Supp. at 640. 
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Doe (District Court) 

[See footnote 6] 
 
 “The order also directed adult bookstores to: prohibit, prevent, locate and 
repair    . . . any apertures in viewing booths or between view booths.” 693 F. Supp. 
at 777 n.6. 
 

Suburban Video 
 
 “The booths do not have what is apparently standard equipment in similar 
establishments -- holes in the walls of the booths . . . .”  694 F. Supp. at 587. 
 

Broadway Books 
 

 

 “These booths frequently contain ‘glory holes’ or holes cut or smashed out 
between the booths to permit inter-booth sexual activity.” 642 F. Supp. at 491. 

10. Is Open to an Adjacent Common Area Valid? 
 

The following cases are pertinent: 
 

Ben Rich Trading v. City of Vineland 
 
 “The Ordinance imposes a more explicit open booth 
requirement by mandating that booths in adult theaters have “‘at 
least one side open to an adjacent public room so that the area inside 
is visible to persons in the adjacent public room.’” 126 F.3d 155, 165 
(3d Cir. 1997). 

 
Mitchell (Third Circuit) 

 
“Section 1633(b) prohibits booths used for the viewing of motion 
pictures or other forms of entertainment in adult entertainment 
establishments from having doors unless one side is open to an 
adjacent public room so that the area inside is visible to persons in 
that adjacent room.” 10 F.3d at 128. 
 

Berg v. Health and Hospital Corp. (District Court and Seventh 
Circuit) 

 
 “[A]ll [] booths, stalls, partitioned portions of a room, or 
individual rooms so used [for the viewing of motion pictures or other 
forms of entertainment] shall have at least one side open to an 
adjacent public room so that the area inside is visible to persons in the 
adjacent public room.’” 667 F. Supp. at 641 and 865 F.2d at 805. 
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Doe (Eight Circuit) 

 
 A “Minnesota ordinance . . . provided that booths or stalls 
have at least one side open so that the area inside is visible to persons 
in the adjacent public room if the booth is used to view motion 
pictures or other forms of entertainment.” 898 F.2d at 613. 
 

Scope Pictures v. City of Kansas City 
 
“The ordinance states that ‘each motion picture arcade booth shall 
have at least one side completely open to adjacent public rooms or 
adjacent hallways and must be sufficiently illuminated,’ . . . and that 
the open side ‘shall not have any curtain, door, wall, enclosure or 
visual obstruction’ . . . .” 140 F.3d 1201, 1204 (8th Cir. 1998). 
 

Spokane Arcade v. City of Spokane 
 
“[T]he city promulgated ordinances which provided [] that all arcade 
booths be ‘open to an adjacent public room so that the area inside is 
visible by direct line of sight to persons in the adjacent public room . . 
. .’” 75 F.3d 663, 665 (9th Cir. 1996). 
 

University Books & Videos, Inc. v. Metropolitan Dade County 
 
“Each viewing room shall have a permanently open entranceway and 
. . . [t]his entranceway and view shall open directly to an adjacent 
public room where the front counter is located or to a main aisle so 
that a person located in the front room or main aisle is able to view 
any person or persons located in any viewing rooms in order to 
monitor compliance with this ordinance.” 78 F. Supp. 2d 1327, 1331 
(S.D. Fla. 1999). 
 

Golden Triangle News v. Corbett 
 
“[T]he Act requires . . . that the interior portion of any booths or 
cubicles where adult entertainment may be viewed be visible from a 
common area of the premises.” 689 A.2d 974, 978 (Pa. Commw. Ct. 
1997). 
 

Chez Sez VIII, Inc. v. Poritz 
 
“No person shall own, operate, manage, rent, lease or exercise control 
over any commercial building, structure, premises or portion or part 
thereof, which contains . . . [b]ooths, stalls, or partitioned portions of a 
room or individual rooms, used for the viewing of motion pictures or 
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other forms of entertainment, having doors, curtains or portal 
partitions, unless such booths, stalls, partitioned portions of a room or 
individual rooms so used shall have at least one side open to an 
adjacent public room so that the area inside is visible to persons in 
adjacent public rooms.” 688 A.2d 119, 126 (N.J. Super. Ct. App. Div. 
1997), cert. denied sub nom., Chez Sez VIII, Inc. v. Verniero, 522 U.S. 
932 (1997). 
 

Book City, Inc. v. City of Spokane 
 
“SMC sec. 10.08.100(D), [] states booths must be open to adjacent 
public room so the area inside is visible by direct line of sight to 
persons in adjacent public room . . . .” 1998 Wash. LEXIS 1234, *8 
(Wash. Ct. App. 1998). 
 
 

Spokane Arcade v. City of Spokane 
 
 The ordinance involved required that the arcade booths be 
“Open to an adjacent public room so that the area inside is visible by 
direct line of sight to persons in the adjacent public room.” 1998 
Wash. LEXIS 1237 (Wash. Ct. App. 1998). 
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APPENDIX IV 
City of Minneapolis Ordinance 

 
219.500. Findings. It is hereby found that there are within the City of Minneapolis 
commercial premises, buildings and structures, or parts thereof, which, by reason of the 
design and use of such premises, buildings or structures are conducive to the spread of 
communicable disease of danger to persons frequenting such premises, buildings and 
structures, and to the public health, safety and welfare of the community. The health, 
safety and welfare of all persons in the City of Minneapolis must be protected through the 
application and enforcement of standards regulating such premises, buildings and 
structures, in order to eliminate the possibility of the spread of, or infection by, 
contagious disease. The sexually transmittable disease of acquired immune deficiency 
syndrome, currently found to be irreversible and uniformly fatal, is found to be of 
particular danger to persons in this community. The incidence of this disease is found to 
occur in discernible population groups. The risk factors for obtaining or spreading the 
disease are associated with high-risk sexual conduct. The commercial premises, buildings 
and structures where persons are placed at risk of infection from this disease or other 
communicable disease facilitated by their design or use for high-risk sexual conduct are 
in need of regulation, and of establishment of minimal standards for the prevention of the 
spread of this disease and other communicable diseases for the protection of the public 
health, safety and welfare of the community. (88-Or-048, 4-1-88) 
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219.510. Definitions.  
 
(1) The term "high risk sexual conduct" means:  
 
(a) fellatio;  
 
(b) anal intercourse;  
 
(c) vaginal intercourse with persons who engage in sexual acts in exchange for money.  
 
(2) The term "hazardous site" means any commercial premises building or structure, or 
any part thereof, which is a site of high risk sexual conduct.  
 
(3) The phrase "booths, stalls, or partitioned portions of a room or individual rooms" 
means: (a) enclosures specifically offered to persons for a fee or as an incident to 
performing high risk sexual conduct; or (b) enclosures which are part of a business 
operated on the premises which offers movies or other entertainment to be viewed within 
the enclosure, including enclosures wherein movies or other entertainment is dispensed 
for a fee. The phrase "booths, stalls, or partitioned portions of a room or individual 
rooms" does not mean enclosures which are private offices used by the owners, 
managers, or persons employed on the premises for attending to the tasks of their 
employment, and which are not held out to the public or members of the establishment 
for hire or for a fee or for the purpose of viewing movies or other entertainment for a fee, 
and are not open to any persons other than employees.  
 
(4) The phrase "doors, curtains or portal partitions" means full, complete, nontransparent 
closure devices through which one cannot see or view activity taking place within the 
enclosure.  
 
(5) The phrase "open to an adjacent public room so that the area inside is visible to 
persons in the adjacent public room" means either the absence of any "door, curtain or 
portal partition" or a door or other device which is made of clear, transparent material 
such as glass, plexiglass or other similar material meeting building code and safety 
standards, which permits the activity inside the enclosure to be viewed or seen by persons 
outside the enclosure.  
 
(6) The words "Commissioner of Health" mean the City of Minneapolis Commissioner of 
Health. (88-Or-048, 4-1-88) 
 
219.520. Building standards.  
 
(1) No commercial building, structure, premises or part thereof, or facilities therein, shall 
be so constructed, used, designed or operated for the purpose of engaging in, or 
permitting persons to engage in, sexual activities which include high-risk sexual conduct.  
 
(2) No person shall own, operate, manage, rent, lease, or exercise control of any 
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commercial building, structure, premises, or portion or part thereof, which contains:  
 
(a) Partitions between subdivisions of a room, portion or part of a building, structure or 
premises having an aperture which is designed or constructed to facilitate sexual activity 
between persons on either side of the partition.  
 
(b) Booths, stalls, or partitioned portions of a room, or individual rooms, used for the 
viewing of motion pictures or other forms of entertainment, having doors, curtains or 
portal partitions, unless such booths, stalls, partitioned portions of a room, or individual 
rooms so used shall have at least one side open to an adjacent public room so that the area 
inside is visible to persons in the adjacent public room. Such areas shall be lighted in a 
manner that the persons in the area used for viewing motion pictures or other forms of 
entertainment are visible from the adjacent public rooms, but such lighting shall not be of 
such intensity as to prevent the viewing of the motion pictures or other offered 
entertainment.  
 
(3) The standards as set forth in this section shall not apply to buildings, structures and 
premises which are lawfully operating as hotels, motels, apartment complexes, 
condominiums or rooming houses. (88-Or-048, 4-1-88) 
 
 
219.530. Powers of the commissioner of health.  
 
(1) In exercising powers conferred by this or any other section of this Code relating to 
communicable diseases, the Board of Health and the Commissioner of Health shall be 
guided by the most recent instructions, opinions and guidelines of the Center for Disease 
Control of the United States Department of Health and Human Services which relate to 
the spread of infectious diseases. Any regulations which are adopted by the Board of 
Health which relate to controlling the spread of infectious diseases shall also apply in 
exercising the powers authorized by this Code.  
 
(2) In order to ascertain the source of infection and reduce its spread, the Commissioner 
of Health, and persons under the Commissioner's direction and control, shall have full 
power and authority to inspect or cause to be inspected, and to issue orders regarding any 
commercial building, structure or premises, or any part thereof, which may be a site of 
high risk sexual conduct. If the Commissioner of Health determines that a hazardous site 
exists, the Commissioner of Health shall declare it to be a public health hazard and public 
health nuisance and shall then:  
 
(1) Notify the management, owner or tenant of the premises that the Commissioner has 
reasonable belief that the premises, building or structure is a hazardous site.  
 
(2) Issue warnings to the management, owner or tenant of the premises stating the 
reasons for the Commissioner's belief that the premises, building, or structure is a 
hazardous site.  
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(3) Once such notice and warnings have been issued, the Commissioner, or the 
Commissioner's appointee shall proceed as follows:  
 
(a) After the management, owner or tenant of the premises has been notified in writing as 
to the basis of the Commissioner's determination, the management, owner or tenant shall 
have ten (10) days to request a hearing before the Commissioner or the Commissioner's 
appointee for a determination as to the existence of such hazardous site. If the 
management, owner or tenant of the premises does not request a hearing within ten (10) 
days of the notice, the Commissioner shall then cause the premises to be posted with a 
warning advising the public that the premises have been declared a hazardous site. The 
Commissioner of Health shall cause orders to be issued to the management, owner or 
tenant of the premises constituting the hazardous site to take corrective measures to 
prevent high risk sexual conduct from taking place within the premises.  
 
(b) If the management, owner or tenant of the premises requests a hearing, the hearing 
shall be held before the Commissioner or the Commissioner's appointee at a date not 
more than thirty (30) days after demand for a hearing. After considering all evidence, the 
Commissioner or the Commissioner's appointee shall make a determination as to whether 
the premises constitute a hazardous site. The Commissioner shall then issue a decision 
based upon all evidence presented. If the Commissioner or the Commissioner's appointee 
makes a determination that the premises constitute a hazardous site, the Commissioner 
shall then issue an order and cause the premises, building or structure to be posted with a 
warning advising the public that the premises have been declared a hazardous site.  
 
(4) If, within thirty (30) days from issuance of the orders to the management, owner or 
tenant of the hazardous site, the Commissioner of Health determines that such corrective 
measures have not been undertaken, then the Commissioner of Health may order the 
abatement of the hazardous site as a public nuisance, which shall be enforced by 
mandatory or prohibitory injunction in a court of competent jurisdiction; or may secure a 
court order for the closure of the premises constituting the "hazardous site" until the 
premises, building, or structure is in compliance with the standards set forth in § 219.520.  
 
(5) Any person who removes, destroys, or defaces warnings posted on premises shall be 
guilty of a misdemeanor. (88-Or-048, 4-1-88) 
 
Minneapolis, Minnesota, Code of Ordinances §§ 219.500-.530 (April 7, 1988). 
 

Note 
 
 If the Minneapolis or the Marion County Ordinance (in Appendix VII) is utilized 
it would be well to study the objections raised in Doe v. City of Minneapolis, 693 F. 
Supp. 774 (D. Minn. 1988) in the District Court and at 898 F.2d 612, at 621 (8th Cir. 
1990) relative to Equal Protection, and as to Vagueness and Overbreadth in Berg v. 
Health and Hospital Corp., 667 F. Supp. 639 (S.D. Ind. 1987) and 865 F.2d 797 (7th Cir. 
1989).  Since you will be writing on a tabula rasa you may wish to consider clarifying 
language. 
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APPENDIX V 
City of Spokane Municipal Code 

 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.070 Findings.  

A. Based upon a wide range of evidence presented to the Spokane City Council and 
to other jurisdictions, including but not limited to the testimony of law 
enforcement officers and members of the public, and on other evidence, 
information, publications, articles, studies, documents, case law and materials 
submitted to and reviewed by the city council and staff, the councils of other 
cities within the region and in other jurisdictions, nonprofit organizations and 
other legislative bodies, the city council finds that the commercial offering of 
adult entertainment establishments containing adult arcade devices is a use which, 
although afforded some constitutional protection, often creates or enhances 
undesirable secondary effects, which include a wide range of criminal and other 
unlawful activities that have regularly and historically occurred, including 
prostitution, narcotics and liquor law violations, breaches of the peace, assaults 
and sexual conduct and other criminal activity involving contact between patrons 
and between entertainers and patrons, some of whom have been minors; and,  

B. Based upon the specific experiences of Spokane and the adult entertainment 
establishments containing adult arcade devices currently located within the City 
of Spokane, the city attorney has advised that this ordinance 4 be enacted; and  

C. It is not the intent of this ordinance to suppress any speech activities protected by 
the First Amendment, but to enact a content-neutral ordinance which addresses 
the adverse secondary effects of adult entertainment establishments containing 
adult arcade devices; and  

D. The city council, therefore, finds that the protection and the preservation of public 
health, safety and welfare requires establishment of this ordinance.  

(Ord. C-30808) 
Effective Date: 7/7/1993 
Passed On: 6/7/1993 
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Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.080 Purpose.  
 
This ordinance 4 is intended to protect the general public health, safety and welfare of the 
citizenry of the City of Spokane through the regulation of the operations of adult arcade 
devices and premises. The regulations set forth herein are intended to prevent health 
problems, safety problems and the decline in neighborhood conditions in and around 
adult arcade premises and to prevent dangerous and unlawful conduct in and around adult 
arcade premises. 
 
(Ord. C-30808) 
Effective Date: 7/7/1993 
Passed On: 6/7/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.090 Definitions.  

A. "Adult arcade" or "adult arcade premises" means any premises on which any adult 
arcade device is located and to which patrons, customers and/or members of the 
public are admitted.  

B. "Adult arcade device," sometimes also known as "panoram," "preview," "picture 
arcade," or "peep show," means any device which, for payment of a fee, 
membership fee, or other charge, is used to exhibit or display a picture, view, 
film, videotape, live show, or other graphic display of "specified anatomical 
areas." All such devices are denominated under this chapter by the term "adult 
arcade device." The term "adult arcade device" as used in this chapter does not 
include games which employ pictures, views, or video displays, or gambling 
devices regulated by the state or by other provisions of the Spokane Municipal 
Code.  

C. "Adult arcade manager" means any person who manages, operates, directs, 
administers, or is in charge of the affairs and/or the conduct of any adult arcade 
premises.  

D. "Adult arcade owner" means any person who owns and/or has a substantial 
ownership interest in the business.  

E. "Adult arcade station" or "booth" means such an enclosure where a patron, 
member, or customer would ordinarily be positioned while using an adult arcade 
device or viewing a live show. "Adult arcade station" or "booth" also refers to the 
area in which an adult arcade device is located and from which the adult arcade 
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picture, view, live show, or graphic display is to be viewed. The words "adult 
arcade station" or "booth" do not mean such an enclosure that is a private office 
used by an owner, manager, or person employed on the premises for attending the 
tasks of his or her employment, which enclosure is not held out to the patron, 
member, or the public for use, for hire, or for a fee for the purpose of viewing the 
entertainment provided by the arcade device or live show, and not open to any 
person other than employees.  

F. "License" or "licensee" is meant to include the words "permit" or "permittee" and 
means the privilege or the holder of any privilege, respectively, under this chapter 
or other law or ordinance.  

G. "Licensing administrator" means the assistant director of the City's code 
enforcement office.  

H. The words "open to an adjacent public room so that the area inside is visible to 
persons in the adjacent public room" mean that there may be no door, curtain, 
partition, or other device extending from the floor to the top of the door frame 
with the exception of a door which is completely transparent and constructed of 
safety glass as specified in the Uniform Building Code, Section 2406, so that the 
activity and occupant inside the enclosure may be clearly and easily viewed or 
seen by persons outside the enclosure from any point in the adjacent public room.  

I. "Person" is meant to include an individual, a natural person, a proprietorship, a 
partnership, a joint venture, a society, an association, a club, a trustee, a trust, or a 
corporation.  

J. "Premises is meant to include the land, structures, places, the equipment and 
appurtenances connected or used in any business, and any personal property or 
fixtures used in connection wih any business.  

K. "Specified anatomical areas" means  

1. human genitals, pubic region, buttock and female breast below a point 
immediately above the top of the areola, when such areas are less than 
completely and opaquely covered;  

2. human male genitals in a discernibly turgid state, even if completely and 
opaquely covered.  

L. "Specified sexual activities" means  

1. human genitals in a state of sexual stimulation or arousal;  

2. acts of human masturbation, sexual intercourse, or sodomy;  

3. fondling or other erotic touching of human genitals, pubic region, buttock, 
or female breast.  

(Ord. C-31010) 
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Effective Date: 12/20/1993 
Passed On: 12/20/1993 
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Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.100 Interior Configuration and Operation.  
 
All owners of adult arcade premises must ensure that the premises comply with the 
criteria set out in subsections 10.08.100.A through 10.08.100.D. 

A. PREMISES 
Restrooms may not contain video reproduction equipment.  

B. STEPS/RISERS 
No steps or risers are allowed in any adult arcade booth or station.  

C. VENTILATION AND OTHER HOLES 
All ventilation devices between adult arcade booths must be covered by a 
permanently affixed ventilation cover. Ventilation holes may only be located one 
foot from the top of the booth walls or one foot from the bottom of the booth 
walls. There may not be any other holes or openings between the booths.  

D. ADULT ARCADE BOOTH OR STATION 
All adult arcade stations or booths must be open to an adjacent public room so 
that the area inside is visible by direct line of sight to persons in the adjacent 
public room. No adult arcade station, booth, or viewing area may be obscured by 
any curtain, door, wall, or other non-transparent enclosure.  

(Ord. C-30808) 
Effective Date: 7/7/1993 
Passed On: 6/7/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.110 Duties, Standards of Conduct and Operational Requirements.  
 
It is the continuing duty of the owner, manager, operator, agent and employee present in 
the premises to ensure compliance with subsections 10.08.110.A through 10.08.110.J. 

A. There must be at least one employee on duty and situated in the public room 
adjacent to the adult arcade stations or booths at all times that any patron, 
member, or customer is present inside the premises.  

B. There must be permanently posted and maintained in at least two conspicuous 
locations on the interior of all adult arcade premises a sign stating substantially 
the following: 
Occupancy of any station or booth is at all times limited to one person. There may 
be no acts of lewd conduct (as defined in SMC 10.06.020) in the stations or 
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booths or on the premises. Violators are subject to criminal prosecution under 
City of Spokane Municipal Code Section 10.06.020. 
Each sign must be conspicuously posted and not screened from the patron's view. 
The letters and numerals must be on a contrasting background and be no smaller 
than three-quarters inch in height.  

C. The premises must be equipped with overhead lighting fixtures of sufficient 
intensity to illuminate every place to which patrons, members, or customers are 
permitted access at an illumination of not less than ten footcandles as measured at 
the floor level at all times while partrons, members, or customers are permitted 
within the premises.  

D. Doors to areas on the premises which are available for use by persons other than 
the owner, manager, operator, or their agents or employees may not be locked 
during business hours.  

E. The unobstructed view into the adult arcade booths or stations from the adjacent 
public room by direct line of sight must remain unobstructed by any doors, walls, 
merchandise, display racks, or other materials at all times.  

F. No patron, member, or customer may be permitted access to any area of the 
premises which has been designated as an area in which patrons, members, or 
customers will not be permitted.  

G. No adult arcade booth or station may be occupied by more than one person at any 
time.  

H. There may be no acts of lewd conduct as defined in SMC 10.06.020 in the adult 
arcade stations or booths or on the premise.  

I. No person may operate or maintain any warning system or device, of any nature 
or kind, for the purpose of warning or aiding and abetting the warning of patrons, 
members, customers, or any other persons occupying adult arcade stations or 
booths located on the premises that police officers or City health, fire, licensing, 
or building inspectors are approaching or have entered the premises.  

J. No person under the age of eighteen years of age may be on or within an adult 
arcade premises whether as a patron, member, customer, agent, employee, or 
independent contractor.  

(Ord. C-30808) 
Effective Date: 7/7/1993 
Passed On: 6/7/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.111 Adult Arcade Premise License Required.  

 300

http://www.spokanecity.org/citycode/?Title=10
http://www.spokanecity.org/citycode/?Chapter=10.08


A. It is unlawful to display, exhibit, expose or maintain upon any premise to which 
members of the public are admitted any adult arcade device without a valid and 
current license for such premises, to be designated an "adult arcade premise 
license."  

B. A separate license is required for each adult arcade premise and the same shall at 
all times be conspicuously posted and maintained therein.  

C. The licensing administrator shall prescribe the form of such license, number the 
same, and shall indicate thereon the number of adult arcade devices which may be 
operated thereunder, and the location at which the adult arcade premise licenses 
must be displayed.  

D. An application for an adult arcade premise license must be made on a form 
provided by the licensing administator. The application shall be accompanied by a 
sketch or diagram of the premises showing a plan or configuration thereof, 
including a statement of total floor space occupied by the business which is in 
compliance with SMC subsections 10.08.100.A through D, Interior 
Configurations and Operation. The sketch or diagram need not be professionally 
prepared but must be drawn to a designated scale or drawn with marked 
dimensions of the interior of the premises to an accuracy of plus or minus six 
inches.  

E. The diagram or sketch must specify the configuration of the interior of the 
business, including but not limited to, the location of all adult arcade devices, the 
location of all overhead lighting fixtures and designate any portion of the 
premises in which patrons will not be permitted. The diagram shall also designate 
the place at which the license will be conspicuously posted, if granted. The 
license administrator or the administrators designee may waive the foregoing 
diagram for renewal applications if the applicant adopts a diagram that was 
previously submitted and certifies that the configuration of the premises has not 
been altered since it was prepared.  

F. No alteration in the configuration of the interior of the adult arcade premises may 
be made without the prior approval of the licensing administrator or the 
administrators designee.  

G. The applicant must be qualified according to the provisions of this chapter.  
(Ord. C-31010) 
Effective Date: 12/20/1993 
Passed On: 12/20/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.113 Adult Arcade Manager's License Required.  
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A. A manager shall be on the premises of an adult arcade premise at all times that the 
adult arcade premise is open for business. No person shall work as a manager at 
an adult arcade premise without first having obtained a manager's license pursuant 
to this chapter.  

B. Any person seeking an adult arcade manager's license shall file a written 
application with the licensing administrator on a form provided by the 
administrator for that purpose. All applications for an adult arcade manager's 
license shall be submitted in the name of the person proposing to work at the 
business as a manager and shall be signed by such person and notarized or 
certified as true under penalty of perjury. All application forms shall require the 
following information:  

1. the name, home address, home telephone number, date and place of birth 
and social security number of the applicant;  

2. the business name, address and telephone number of the establishment;  

3. the name, address and telephone number of the owner of the property on 
which the adult arcade manager will be working.  

C. Adult arcade manager's licenses shall be issued for individual managers only and 
shall not be transferable to other individuals or other premises.  

D. When a manager is on duty, he/she shall have his/her license conspicuously 
displayed at the same location as the premise license as designated by the 
licensing administrator.  

(Ord. C-31010) 
Effective Date: 12/20/1993 
Passed On: 12/20/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.114 Adult Arcade Device License Required.  

A. It is unlawful to exhibit or display for public use any adult arcade device upon any 
premise without first having obtained a license for each such device, to be 
designated an "Adult Arcade Device License."  

B. Adult arcade device licenses shall be issued for specific adult arcade premises 
only and shall not be transferable.  

C. The current adult arcade device license for each device shall be securely attached 
to such device in a conspicuous place.  

D. Any person seeking an adult arcade device license shall file a written application 
with the licensing administrator on a form provided by the administrator for that 
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purpose. All applications for an adult arcade device license shall be submitted in 
the name of the person or entity proposing to operate or own the devices and shall 
be signed by such person and notarized or certified as true under penalty of 
perjury. All application forms shall require the following information:  

1. the name, home address, home telephone number, date and place of birth, 
and social security number (if the applicant is an individual) of the 
applicant;  

2. the business name, address and telephone number of the establishment;  

3. if a person who wishes to operate an adult arcade device is an individual, 
that person must sign the application for the license as applicant ;  

4. the name, address and telephone number of the owner of the property on 
which the adult arcade devices are to be located.  

(Ord. C-31261) 
Effective Date: 1/4/1995 
Passed On: 12/5/1994 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.115 License Fees -- Term -- Assignment -- Renewals.  

A. The license year shall be from January 31st to January 30th of the following year. 
All licenses shall expire on the 31st day of January each year. Except as 
hereinafter provided, all license fees shall be payable on an annual basis and shall 
not be refundable. Annual license fees shall be as follows: 
Adult Arcade Premise License, five hundred dollars; 
Adult Arcade Device License, fifty dollars for each device; 
Adult Arcade Managers License, thirty dollars.  

B. License fees shall not be prorated, except that if the original application for 
license is made subsequent to June 30th in any year, the license fee for the 
remainder of that year shall be one half of the annual license fee. Licenses issued 
under this chapter may not be assigned or transferred to other operators, 
managers, premises, or devices.  

C. Applications for renewal of licenses issued under this chapter shall be filed with 
the licensing administrator on or before the expiration date provided for in this 
section in the same manner as the original application providing the administrator 
with current information and accompanied by payment of the same fees as are in 
effect for an original application for any license.  

(Ord. C-31261) 
Effective Date: 1/4/1995 
Passed On: 12/5/1994 
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Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.116 Licensing -- Compliance with Other City Ordinances.  
 
All other City approvals and license issuance other than those specifically set forth herein 
are separate from the licensing process set forth in this chapter. The granting of any 
license or the providing of any approval pursuant to this chapter shall not be deemed to 
be an approval of any City license or approval not specifically set forth in this chapter. 
 
(Ord. C-31010) 
Effective Date: 12/20/1993 
Passed On: 12/20/1993 
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Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.117 Inspections.  

A. Prior to the issuance of a license the applicant must be qualified according to the 
provisions of this chapter and the premises and devices must be inspected and 
found to be in compliance with the law by the license administrator or his/her 
designee.  

B. Licensees operating premises, devices and/or holding manager's licenses under 
this chapter shall hold those areas upon the premises which are accessible to the 
public and the devices therein open for routine regulatory inspections by licensing 
personnel during business hours to ensure compliance with the requirements of 
this chapter. This section shall not restrict or limit the right of entry vested in any 
law enforcement agency, health department or the fire department.  

(Ord. C-31010) 
Effective Date: 12/20/1993 
Passed On: 12/20/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.118 Issuance of License.  

A. The licensing administrator shall approve the issuance of a license to an applicant 
after receipt of an application unless he/she finds one or more of the following to 
be true:  

1. An applicant is under eighteen years of age.  

2. An applicant or an applicants spouse is overdue in his/her payment to the 
City of taxes, fines, or penalties assessed against him/her or imposed upon 
him/her in relation to an adult entertainment establishment (regardless of 
whether the entertainment establishment contains adult arcade devices).  

3. An applicant has failed to provide information reasonably necessary for 
issuance of the license or has falsely answered a question or request for 
information on the application form.  

4. An applicant is residing with a person who has been denied a license by 
the City to operate an adult entertainment establishment (regardless of 
whether the entertainment establishment contains adult arcade devices) 
within the preceding twelve months, or residing with a person whose 
license to operate an adult entertainment establishment (regardless of 
whether the entertainment establishment contains adult arcade devices) 
has been revoked within the preceding twelve months.  
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5. The premises to be used for the adult arcade premises have been found by 
the health department, fire department, building official, or licensing 
administrator as not in compliance with applicable laws and ordinances.  

6. The license fee required by this ordinance7 has not been paid.  

7. An application of the proposed adult arcade premises is in violation of or 
is not in compliance with any of the provisions of this chapter.  

B. The license, if granted, shall state on its face the name of the person or persons to 
whom it is granted, the expiration date, and the address of the adult arcade 
premise.  

(ORD C32118 sect. 1) 
Effective Date: 4/8/1998 
Passed On: 3/9/1998 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.119 Expiration of License.  
 
Each license shall expire one year from the date of issuance and may be renewed only by 
making application as provided in this chapter. Application for renewal should be made 
at least thirty days before the expiration date, but the pendency of a renewal application 
will not delay expiration. 
 
(Ord. C-31261) 
Effective Date: 1/4/1995 
Passed On: 12/5/1994 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.1191 Application Approval or Denial -- Appeal.  

A. The license application shall be approved or disapproved within fifteen working 
days from the date of filing a completed application which complies with the 
requirements of this chapter, unless the applicant agrees to an extension of the 
time period in writing.  

B. In the event that the licensing administrator denies a license, the licensing 
administrator shall within the aforesaid fifteen-day period notify the applicant of 
the denial, in writing, and the reasons therefor. At any time before the notice is 
issued, the applicant may request, in writing, that the period for approval or denial 
be extended for an additional period of not more than ten days in order to make 
modifications necessary to comply with this chapter.  
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C. An applicant may appeal the decision of the licensing administrator regarding a 
denial to the hearing examiner by filing a written notice of appeal within fifteen 
days after the applicant is given notice of the licensing administrators decision. 
The applicant may within the time for notice of appeal request a hearing by the 
hearing examiner to be held within ten days of the request. The notice of appeal 
shall be accompanied by a memorandum or other writing setting out fully the 
grounds for such appeal and all arguments in support thereof. The licensing 
administrator or a representative may submit a memorandum in response to the 
memorandum filed by the applicant on appeal. After reviewing the relevant 
information the hearing examiner shall decide to uphold or overrule the licensing 
administrators decision. Such decision shall be made within forty-five calendar 
days after the date on which the hearing examiner receives the notice of appeal. 
If a timely request for appeal is not filed by the applicant, the order of denial by 
the licensing administrator shall be final; provided that the licensing administrator 
may waive the fifteen-day requirement upon satisfaction that failure to receive 
notice of the licensing administrators denial was beyond the control of the 
applicant.  

D. The applicant may appeal the decision of the hearing examiner by filing a written 
notice of appeal within thirty days after the applicant is given notice of the 
hearing examiners decision. Said appeal is to a court of law.  

(Ord. C-31261) 
Effective Date: 1/4/1995 
Passed On: 12/5/1994 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.11910 Continuation of Business While Licensing Administrator and 
Hearing Examiner Decision Pending  
 
The decision by the licensing administrator or the hearing examiner to deny the renewal 
of a license, upholding the denial of a license, suspending or revoking a license, or 
upholding the suspension or renewal of a license must be stayed during the pendency of 
an appeal to a court for prompt judicial review pursuant to Chapter 7.16. RCW. 
 
(ORD C32311 Section 1) 
Effective Date: 1/6/1999 
Passed On: 12/7/1998 
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Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.1192 Suspension of Licenses.  
The licensing administrator shall suspend any license issued pursuant to this chapter for a 
period of time not to exceed thirty days where one or more of the following conditions 
exist: 

A. The license was procured by fraud or false representation of fact in the application 
or in any report or record required to be filed with the licensing administrator;  

B. The building, structure, equipment, operation or location of the business for which 
the license was issued does not comply with the requirements or fails to meet the 
standards of this chapter;  

C. The licensee or his/her agent or employee has refused to allow an inspection of 
the premises as authorized by this chapter;  

D. The licensee, his/her employee, agent, partner, director, officer or manager, has 
violated or permitted violation of any provisions of this chapter.  

(Ord. C-31010) 
Effective Date: 12/20/1993 
Passed On: 12/20/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.1193 Revocation of Licenses  

A. The licensing administrator shall revoke a license if a cause of suspension in 
Section 10.08.1192 occurs and the license has been suspended within the 
preceding twelve months.  

B. The licensing administrator shall also revoke a license if he/she determines that:  

1. a licensee or an employee has knowingly allowed possession, use, or sale 
of controlled substances on the premises;  

2. a licensee or an employee has knowingly allowed prostitution on the 
premises;  

3. a licensee or an employee has knowingly operated the adult arcade 
business during a period of time when the licensees license was 
suspended;  

4. a licensee or an employee has knowingly allowed any act of sexual 
intercourse, sodomy, oral copulation, masturbation, or other sexual 
conduct to occur in or on the permitted and/or licensed premises;  
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5. a licensee is delinquent in payment to the City for any taxes or fees;  

6. the owner or operator of the adult arcade premises has knowingly allowed 
a person under eighteen years of age to enter an establishment;  

7. there was a change of owner or operator for which a transfer application 
was not timely filed;  

C. When the licensing administrator revokes a license for a violation of paragraphs 
10.08.1193.B.1, 2, 3, 4, or 6, the revocation shall continue for one year and the 
licensee shall not be issued a license for adult arcade premises for one year from 
the date revocation became effective. If, subsequent to revocation, the licensing 
administrator finds that the basis for the revocation has been corrected or abated, 
the applicant may be granted a license if at least ninety days have elapsed since 
the date the revocation became effective.  

Passed On: 12/7/1998 
 

D. For the conviction of the licensee of a crime or offense involving prostitution, 
promoting prostitution, a liquor law violation or transaction involving controlled 
substances as defined in RCW 69.50, or a violation of RCW 9.68 or RCW 9.68A 
committed on the premises, or the conviction of the licensees servant, agent or 
employee of a crime or offense involving prostitution, promoting prostitution, 
liquor law violations or transactions involving controlled substances as defined in 
RCW 69.50, or a violation of RCW 6.68A committed on the premises in which 
his or her adult entertainment establishment is conducted when the licensee knew 
or should have known of the violations committed by the servant, agent or 
employee. A license may be suspended or revoked under this subsection only if 
the conviction occurred within twenty-four months of the date of the decision to 
suspend or revoke the license.  

(Ord. C-32311 Section 2) 
Effective Date: 1/6/1999 

Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.1194 Procedure for Suspension or Revocation.  
 
The procedure for revoking or suspending a license under this chapter shall be the 
following: 

A. Upon determining that grounds for revocation or suspension exist, the licensing 
administrator shall notify the licensee of intent to revoke or suspend the license.  

B. Said notice shall set forth the grounds for suspension or revocation and schedule a 
hearing before the hearing examiner. The hearing shall be held not later than ten 
working days from the date of notice of intent to revoke.  
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C. The licensee shall be permitted to present evidence in support of his/her position 
at the hearing.  

D. Within fifteen working days after the hearing, the hearing examiner shall notify 
the licensee in writing of the hearing examiners determination and reasons 
therefor. The hearing examiners determination shall become final and a 
suspension or revocation shall be given immediate effect.  

(ORD C32118 sect. 4) 
Effective Date: 4/8/1998 
Passed On: 3/9/1998 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.1195 Transfer of License.  
 
A licensee shall not transfer his/her license to another. The licensee shall not operate an 
adult arcade premise or device under the authority of a license at any place other than the 
address designated in the application. A licensee holding a manager's license shall not 
utilize that license at any place other than the address designated in the application. 
 
(Ord. C-31010) 
Effective Date: 12/20/1993 
Passed On: 12/20/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.1196 Denial Review.  

 

 
After denial of an application, or denial of the renewal of an application, or suspension or 
revocation of a license by the licensing administrator or hearing examiner, the applicant 
and/or licensee may seek prompt judicial review of such administrative action in any 
court of competent jurisdiction. The aggrieved party may appeal the decision of the 
licensing administrator or hearing examiner to a court in this county within thirty days. 
 
(Ord. C-31261) 
Effective Date: 1/4/1995 
Passed On: 12/5/1994 

Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
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Listing 10.08.1197 Notices.  
A. Any notice required or permitted to be given by the licensing administrator, 

hearing examiner, or any other City office, division, department, or other agency 
under this chapter to any applicant, licensee, operator or owner of an arcade 
premise or device shall be given, either by personal delivery or by certified United 
States mail, postage prepaid, return receipt requested, addressed to the most recent 
address as specified in the application for the license, or transfer application 
which has been received by the licensing administrator, or any notice of address 
change which has been received by the licensing administrator. Notices mailed as 
above shall be deemed given upon their deposit in the United States mail. In the 
event that any notice given by mail is returned by the postal service, the licensing 
administrator or his/her designee shall cause it be posted at the principal entrance 
to the establishment.  

B. Any notice required or permitted to be given to the licensing administrator or 
hearing examiner by any person under this chapter shall not be deemed given 
until and unless it is received in the office of the licensing administrator.  

C. It shall be the duty of each owner or operator who is designated on the license 
application to furnish notice to the licensing administrator in writing of any 
change of residence or mailing address.  

(Ord. C-31010) 
Effective Date: 12/20/1993 
Passed On: 12/20/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.120 Civil Remedies.  
 
The violation of or failure to comply with or perform any duty within the provisions of 
SMC Sections 10.08.100 and 10.08.110 is declared to be unlawful and a public nuisance. 
The City of Spokane may seek legal or equitable relief to enjoin any act or practice which 
constitutes or will constitute a violation of any regulation herein adopted. 
 
(Ord. C-30808) 
Effective Date: 7/7/1993 
Passed On: 6/7/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.130 Criminal Penalties.  
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A person having a duty or failing to comply with provisions contained within SMC 
Sections 10.08.100 and 10.08.110 commits a misdemeanor if the person knowingly fails 
to fulfill that duty. Each separate day or any portion thereof during which any violation of 
any provision of this ordinance4 occurs or continues is a separate and distinct offense. 
(Ord. C-30808) 
Effective Date: 7/7/1993 
Passed On: 6/7/1993 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.140 Code Violations and Enforcement.  
 
The remedies provided herein for violations of or failure to comply with provisions of 
this ordinance4, whether civil or criminal, are cumulative and in addition to any other 
remedy provided by law. 
 
(Ord. C-30808) 
Effective Date: 7/7/1993 
Passed On: 6/7/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.150 Conflicting Sections or Provisions.  
 
In the event there is a conflict or inconsistency between the sections and provisions set 
forth in this ordinance4 and those set forth elsewhere in the Spokane Municipal Code, the 
sections and provisions of this ordinance4 govern and supersede those set forth elsewhere. 
 
(Ord. C-30808) 
Effective Date: 7/7/1993 
Passed On: 6/7/1993 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.160 Time Frame for Compliance of Nonconforming Adult Arcade 
Devices or Premises.  
 
Any adult arcade premise lawfully operating on July 7, 1993, that is in violation of the 
configuration or operational requirements of this chapter is a nonconforming use. The 
nonconforming use is permitted to continue for a period not to exceed sixty days, unless 
sooner terminated for any reason or voluntarily discontinued for a period of thirty days or 
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more. Such nonconforming uses may not be increased, enlarged, extended, or altered 
except that the use may be changed to a conforming use. 
 
(Ord. C-30808) 
Effective Date: 7/7/1993 
Passed On: 6/7/1993 
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Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.170 Ordinance Not Intended Towards Particular Group or Class.  

A. It is the purpose of this chapter to provide for and promote the health, safety and 
welfare of the general public, and not to create or otherwise establish or designate 
any particular class or group of persons who will or should be especially protected 
or benefited by the terms of this chapter. B. Nothing contained in this chapter is 
intended or shall be construed to create or form the basis for any liability on the 
part of the City or its officers, employees, or agents for any injury or damage  

1. resulting from the failure of any owner, operator, manager, or other person 
in charge of premises to comply with the provisions of this chapter, or  

2. by reason or in consequence of any inspection, notice, order, certificate, 
permission, or approval authorized or issued or done in connection with 
the implementation or enforcement pursuant to this chapter, or  

3. by reason of any action or inaction on the part of the City related in any 
manner to the enforcement of this chapter by its officers, employees, or 
agents.  

(Ord. C-31261) 
Effective Date: 1/4/1995 
Passed On: 12/5/1994 
 
Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Arcades  
Listing 10.08.180 Severability Clause.  
 
If any provision of this ordinance7 shall be declared unconstitutional or invalid by any 
court of competent jurisdiction, it shall be conclusively presumed that this ordinance 
would have been enacted without the provision so held unconstitutional or invalid, and 
the remainder of the ordinance shall not be affected as a result of said part being held 
unconstitutional. 
 
(Ord. C-31010) 
Effective Date: 12/20/1993 
Passed On: 12/20/1993 
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Title 10 Regulation of Activities  
Division I Penal Code  
Chapter: 10.08 Offenses Against Public Health  
Article II Adult Retail Use Establishments.  
Listing 10.08.190 Adult Retail Use and Adult Entertainment Establishments  
 
Hours of Operation. An adult retail use establishment or an adult entertainment 
establishment may not be operated or otherwise open to the public between the hours of 
two a.m. and ten a.m. 
 
Ord C33001 Section 5 
Effective Date: 4/24/2002 
Passed On: 3/18/2002 
 

APPENDIX VI 
Nuisance Case Law 

(From the Open Booth Case Law Study By State, Infra) 
 

1. 660 Lindburgh v. City of Atlanta, 492 F. Supp. 511 (N.D. Ga. 1980). 
 
2. Chez Sez VIII v. Poritz, 688 A.2d 119 (N.J. Super. Ct. App. Div. 1997), cert. 

denied sub nom., Chez Sez VIII v. Verniero, 522 U.S. 932 (1997). 
 
3. City of Lincoln v. A.B.C. Books, Inc., 470 N.W.2d 760 (Neb. 1991). 
 
4. Commonwealth ex rel. Lewis v. Allouwill Realty Corp., 478 A.2d 1334 (Pa. 

Super. Ct. 1984). 
 
5. Commonwealth ex rel. Preate v. Danny’s New Adam & Eve Bookstore, 625 A.2d 

119 (Pa. Commw. Ct. 1993). 
 
6. Konstam v. Video Visions, Inc., No. 93-CA-38, 1994 Ohio App. LEXIS 1841 

(Ohio Ct. App. Apr. 28, 1994), appeal dismissed, 639 N.E.2d 793 (Ohio 1994), 
cert. denied, 513 U.S. 1190 (1995). 

 
7. New Hope Books, Inc. v. Farmer, 82 F. Supp. 2d 321 (D. N.J. 2000). 

 
8. People of the State of New York ex rel. Arcara v. Cloud Books, Inc., 465 

N.Y.S.2d 633 (N.Y. Sup. Ct. 1983), aff’d, 475 N.Y.S.2d 173 (N.Y. App. Div. 
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APPENDIX VII 
 

Marion County, Indiana Ordinance 
 

In February 1986, the Board of Trustees of The Health and Hospital 
Corporation of Marion County ("Health & Hospital") adopted General 
Ordinance No. 5-1985(A) in response to concern over the increasing public 
health threat of acquired immune deficiency syndrome (AIDS). The parts of 
the ordinance that regulate the structure of business premises, codified at 
Chapter 19 of the Health and Hospital Corporation Code, as it appears in the 
Berg case, are as follows:  

Leqislative Finding. 

Sec. 19-101.1. It is hereby further found that there exist within 
Marion County, Indiana, commercial premises, commercial 
structures or parts thereof, which by reason of the design, and 
intended use of such premises or structures or parts thereof are 
conducive to the spread of communicable disease found to be of 
danger to persons frequenting such premises, structures, or parts 
thereof, and to the public health, safety and welfare. The health, 
safety and welfare of all persons in Marion County must be 
protected by the establishment of standards for such premises, 
structures, or parts thereof, to eliminate the possibility of 
infection of contagious disease. Of specific danger is the 
sexually transmissable (sic) disease of Acquired Immune 
Deficiency Syndrome, which is currently found to be 
irreversible and uniformly fatal. The incidence of this disease is 
found to occur in discernible population groups, and the risk 
factors for obtaining or spreading the disease are associated 
with high-risk sexual conduct with multiple partners. The 
commercial premises, structures, or parts thereof, which place 
persons at risk of infection from this disease due to their design 
or intended use for high-risk sexual conduct, are necessarily 

 316



subject to regulation and minimal standards for the prevention 
of the spread of this disease and for the protection of the public 
health, safety and welfare.  
 
Sec. 19-309. No commercial building, structure, premises or 
subdivision, partition, portion or part thereof or facilities 
therein, shall be so constructed, used, or operated for the 
purpose of sexual activities, in which facilities high-risk sexual 
conduct takes place. No commercial building, structure, 
premises or subdivision, partition, or portion shall be designed 
for or used to promote high-risk sexual conduct.  
 
Sec. 19-310. In exercising powers conferred by this, or any 
other, section of the Code relating to communicable disease, the 
health officer shall be guided by the most recent instructions, 
opinions and guidelines of the Center for Disease Control of the 
United States Department of Health and Human Services which 
relate to the spread of infectious diseases and any regulations 
which may be adopted by this Board which relate to controlling 
the spread of infectious diseases.  
 
Sec. 19-311. Minimum standards for prevention of certain 
communicable diseases in commercial premises.  
 
No person shall occupy any commercial building, structure, 
premises, or portion or part thereof, which does not comply 
with the following requirements: 

(a.) For the prevention of the spread of sexually 
transmitted disease, no partitions between 
subdivisions of a room, portion or part of a building, 
structure or premises may have an aperture which is 
designed or otherwise constructed to encourage 
sexual activity between persons on either side of the 
partition.  
 
(b.) No booths, stalls, or partitioned portions of a 
room, or individual rooms, used for the viewing of 
motion pictures or other forms of entertainment, shall 
have doors, curtains or portal partitions, but all such 
booths, stalls, partitioned portions of a room, or 
individual rooms so used shall have at least one side 
open to an adjacent public room so that the area 
inside is visible to persons in the adjacent public 
room. All such described areas shall be lighted in 
such a manner that the persons in the areas used for 
viewing motion pictures or other forms of 
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entertainment are visible from the adjacent public 
rooms, but such lighting shall not be of such intensity 
as to prevent the viewing of the motion pictures or 
other offered entertainment.  
 
(c.) No commercial building, structure or premises 
shall be so constructed that private rooms or 
accommodations can be offered to patrons of that 
business operated therein if:  
 
(1.) The building, structure or premises is in violation 
of Sec. 19-309, above and  
 
(2.) The building, structure or premises is not a 
validly operating hotel, motel, apartment complex or 
condominium. 

SECTION 19-311(b):  
 
(1) The words "booth, stalls, partitioned portions of a room or individual rooms" mean 
such enclosures as are specifically offered to the public or members of that establishment 
for hire or for a fee as part of a business operated on the premises which offers as part of 
its business the entertainment to be viewed within the enclosure; which shall include, 
without limitation, such enclosures wherein the entertainment is dispensed for a fee, but a 
fee is not charged for mere access to the enclosure.  
   
(2) The words "booth, stalls, partitioned portions of a room or individual rooms" do not 
mean such enclosures that are private offices used by the owners, managers or persons 
employed on the premises for attending to the tasks of their employment, which 
enclosures are not held out to the public or members of the establishment for hire or for a 
fee or for the purpose of viewing entertainment for a fee, and are not open to any persons 
other than employees.  
   
(3) The words "doors, curtains or portal partitions" mean full, complete, nontransparent 
closure devices through which one cannot see or view the activity taking place within the 
enclosure.  
   
(4) The words "open to an adjacent public room so that the area inside is visible to 
persons in the adjacent public room" shall mean either the absence of any "door, curtain 
or portal partition" or a door or other device which is made of clear, transparent material 
such as glass, plexiglass or other such material meeting building code and safety 
standards, extending from the floor to the top of the door frame, exclusive of the door or 
device framing itself, so that the activity inside the enclosure may be viewed or seen by 
persons outside the enclosure. 
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