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MANUAL ON MASSAGE PARLOR REGULATION 
 

INTRODUCTION 
 

In this introduction you will find an analysis of case law on massage parlor 
regulation. The study starts with the five landmark cases that have been upheld based on 
U.S. Supreme Court dismissals for want of a substantial federal question, followed by an 
analysis of the challenges to massage parlor regulation such as the Civil Rights Act of 
1964 and First Amendment freedom of expression and freedom of association claims. 

Massage parlor regulation has its roots in a municipality’s goal to prevent 
prostitution and protect the public health and safety. The fact that prostitution is well 
reputed to take place in massage parlors is the basis behind such municipal interest.  

For instance, in Pollard v. Cockrell, 578 F.2d 1002, (5th Cir. 1978), the court 
stated: “Finding, in part, that ‘sexual conduct or the intimation of sexual conduct, rather 
than the massage of the body, has become the business in fact of many massage 
businesses’, the city council of San Antonio, Texas, on February 26, 1976, passed an 
ordinance strictly regulating massage parlors.” Id. at 1005. 

And, in the massage parlor case, Patterson v. Dallas, 355 S.W.2d 838 (Tex. Civ. 
App.1962),1 the Court of Civil Appeals of Texas, stated: 
 

When the ordinance in question is considered in the light of the 
entire chapter regulating massage establishments in the City of 
Dallas, it is clear to us that the governing body of the City of 
Dallas intended, by the enactment of this ordinance, to prohibit 
lewd acts in such establishments…. The ordinance represents a 
reasonable application of the Police powers of the City of Dallas 
and bears a reasonable relation to the object sought to be obtained; 
and when construed in conjunction with the entire Code provisions 
is valid and constitutional. 
 
For this reason, among others, massage parlor regulation has been held to be a 

proper exercise of municipal police power.i 
Also, massage parlor regulation has included provisions banning massages 

performed on the opposite sex and such ordinances have been upheld.ii  
As you will see in the following section under “Landmark Cases,” all of these 

massage parlor cases involved provisions banning opposite-sex massages. 
 

 
 

                                                 
1 In the Patterson case the court noted that the In re Maki, 133 P.2d 64 (Cal. App. 1943), case was so well 
decided that it was dismissive of the appeal before it, saying “We think this case, so well decided, is 
decisive of the instant appeal.” The court also mentioned that the ordinance in the Maki case was almost 
identical to the one in Patterson and the ordinance was attacked on the same constitutional grounds as in 
Maki. 
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LANDMARK CASES 
 
There are five landmark cases that we offer as examples of sound law and 

effective municipal regulation. Appeals from these five decisions upholding the 
constitutionality of the massage parlor ordinances in question have been dismissed by the 
United States Supreme Court for want of a substantial federal question, specifically 
Smith v. Keator, (1974) 419 U.S. 1043, 206 S.E.2d 203; Rubenstein v. Cherry Hill, 
(1974) 417 U.S. 963, (the 1972 N.J. Superior Ct. decision was unpublished, but see 
Appendix D for a copy of the court transcript we obtained); Kisley v. Falls Church, 
(1972) 409 U.S. 907, 187 S.E.2d 168; Patterson v. Dallas (1963) 372 U.S. 251, 355 
S.W.2d 838; and Wright v. Indianapolis, (1978) 439 U.S. 804, 371 N.E.2d 1298. 

Dismissals of this kind are to be treated as dispositions on the merits and lower 
federal courts are bound by the decisions of these dispositions. (See Hicks v. Miranda, 
422 U.S. 332 (1975)).2 

The Supreme Court of Indiana, in Indianapolis v. Wright, 371 N.E.2d 1298 
(1978), cited the Smith, Rubenstein and Kisley cases, along with some lower federal court 
cases,3 for this proposition and stated: “[W]e are in agreement with the propositions and 
results of the overwhelming weight of authority which finds massage parlor ordinances 
prohibiting opposite sex massages to be constitutional.” 

Furthermore, federal and state courts that have reviewed similar massage parlor 
ordinances upheld their constitutionality based upon these cases and their subsequent 
Supreme Court dismissals.iii 

For this reason, we are keenly aware of the important place these five landmark 
cases hold in the law of massage parlor regulation. Consequently, the ordinances in these 
cases are similarly valuable. Therefore, we are highlighting these ordinances because 
they have withstood judicial review – as far as the High Court.  

Please see Appendix A for excerpts of the exact wording of certain provisions of 
the ordinances adjudicated in the landmark cases under the heading “Exact Wording of 
Adjudicated Ordinance Provisions.” 

Also included are copies of the current ordinances from the cities involved in the 
pertinent cases, which are attached as Appendix B “Current Ordinances.” See the 
ordinances for the city of Dallas, Texas (Patterson v. Dallas), city of Fayetteville, North 
Carolina (Smith v. Keator), the township of Cherry Hill, New Jersey (Rubenstein v. 
Cherry Hill), Indianapolis, Indiana (Wright v. Indianapolis), and city of Falls Church, 
Virginia (Kisley v. Falls Church).  

 
 

                                                 
2 In Hicks v. Miranda, the U.S. Supreme Court stated: “Of course, Miller II would have been decisive here 
only if the issues in Miller II and the present case were sufficiently the same that Miller II was a controlling 
precedent. Thus, had the District Court considered itself bound by summary dismissals of appeals by this 
Court, its initial task would have been to ascertain what issues had been properly presented in Miller II and 
declared by this Court to be without substance.” 422 U.S. 332, 346 n.14 (1975). 
3 Colorado Springs Amusements v. Rizzo, (3d Cir. 1975) 524 F.2d 571, cert. den. 428 U.S. 913 (Brennan, 
J., dissenting with opinion); Hogge v. Johnson, (4th Cir. 1975) 526 F.2d 833; cert. den. 428 U.S. 913 
(Brennan, J., dissenting); Cullinane v. Geisha House, (D.C. Ct. App. 1976) 354 A.2d 515, cert. den. 428 
U.S. 923 (Brennan, J., dissenting); Tomlinson v. Mayor and Aldermen, (5th Cir. 1976) 543 F.2d 570. 
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The current Dallas and Fayetteville, N.C., and Cherry Hill, N.J., massage parlor 

provisions banning opposite-sex massages have exactly the same wording as the original 
provision that was adjudicated and upheld. However, the current city of Falls Church and 
Indianapolis do not include the original adjudicated provision banning opposite-sex 
massages, but they do have licensing requirements, inspection provisions, clothing 
requirements, and a ban on touching erogenous zones. 

The lower court judgments in the landmark cases ruled on the following claims 
regarding massage parlor ordinances: due process, equal protection, and unreasonable 
abridgement of the right to pursue a livelihood. 

Also, the courts ruled on the following provisions of their respective ordinances: 
licensing provisions; bans on touching erogenous zones and opposite-sex massages; 
inspection provisions; exclusions for barber shops/medical establishments; prohibiting 
minors as patrons; requiring proof of moral character; health certificates for employees; 
providing names and addresses of operators, owners, employees and patrons; and 
restricting hours of operation. (For specific language in the ordinances, please see the 
individual cases or Appendix A.)  
 

PRECEDENTIAL VALUE OF THE SUPREME COURT DISMISSALS 
 
The U.S. Supreme Court in Mandel v. Bradley, 432 U.S. 173 (1977) (per curiam), 

stated that, “[D]ismissals for want of a substantial federal question without doubt reject 
the specific challenges presented in the statement of jurisdiction and do leave undisturbed 
the judgment appealed from. They do prevent lower courts from coming to opposite 
conclusions on the precise issues presented and necessarily decided by those actions.” 

Therefore, the Mandel Court implied that the precedential value of such a 
dismissal for want of a substantial federal question can be determined by reviewing the 
lower court judgment,4 the facts in the lower court case,5 and the questions presented to 
the Supreme Court in the statement of jurisdiction submitted by the appealing party.6 
 To come to the proper determination regarding the rule of law that has been given 
precedential value after such a dismissal, one should review the questions submitted to 
the U.S. Supreme Court, which are stated in the Statement of Jurisdiction filed with the 

                                                 
4 “Summary affirmances and dismissals for want of a substantial federal question without doubt … leave 
undisturbed the judgment appealed from.” Mandel, 432 U.S. at 176. 
5 See Mandel, 432 U.S. at 177 (“The presidential significance of the summary action in Salera, however, is 
to be assessed in the light of all of the facts in that case.”).  
6 “Summary affirmances and dismissals for want of a substantial federal question without doubt reject the 
specific challenges presented in the statement of jurisdiction…. They do prevent lower courts from coming 
to opposite conclusions on the precise issues presented and necessarily decided by those actions.” Mandel, 
432 U.S. at 176. Brennan, in his concurring opinion, states: “The Court by not relying on our summary 
affirmance in Tucker v. Salera, 424 U.S. 959 (1976), and Auerbach v. Mandel, 409 U.S. 808 (1972), 
effectively embraces that view, and vividly exposes the ambiguity inherent in summary dispositions and the 
nature of the detailed analysis that is essential before a decision can be made whether it is appropriate to 
accord a particular summary disposition presidential effect. After today, judges of the state and federal 
systems … must (a) examine the jurisdictional statement in the earlier case to be certain that the 
constitutional questions presented were the same and, if they were, (b) determine that the judgment in fact 
rests upon decision of those questions and not even arguably upon some alternative nonconstitutional 
ground.” Id. at 180 (Brennan, J., concurring). 
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Court. Then it is suggested to review the lower court judgment but only the actual legal 
issues resolved by the lower court judgment, and not its rationale.7 

In short, the precedent in such dismissals consists of a combination of the lower 
court judgment, but not its rationale, and the questions presented to the Court, which the 
Court necessarily summarily rejected in its dismissal.8  
 Due to the importance of the questions presented to the Supreme Court in 
determining the rule of law that arises from such dismissals, listed below are the specific 
questions presented to the Court in each of the landmark cases. 
 

Smith v. Keator 
 

(1) Does municipal ordinance that prohibits employees of health salons or 
massage parlors from treating members of the opposite sex discriminate on 
the basis of sex in violation of the Fourteenth Amendment’s Equal Protection 
Clause? 

(2) Is a municipal ordinance that permits the city to revoke the license of any 
person to operate a massage parlor whenever in the sound discretion of the 
city council the revocation is deemed to be in the best interest of the health, 
welfare or morals of the city’s people constitutionally vague, overbroad and 
without standards? 

 
Rubenstein v. Township of Cherry Hill 

 
(1) Does municipal ordinance that bars operators from massaging opposite sex create 

sex classification that does not bear close relationship to compelling state interest 
and thus violate Fourteenth Amendment’s Equal Protection Clause?  

(2) Does ordinance constitute unreasonable exercise of police power in that it 
regulates conduct in an overbroad manner when alternative and less intrusive 
methods are possible, and thus violate Fourteenth Amendment’s Due Process 
Clause?  

(3) Is ordinance repugnant to 1964 Civil Rights Act and thus violative of Supremacy 
Clause? 

 
Kisley v. City of Falls Church 

 
(1) Does Falls Church, Virginia ordinance that prohibits operation of “massage salon, 

bath parlor, or any similar type business” where service rendered to customer is 

                                                 
7 “[One] must inquire into the factual and constitutional bases of the earlier decisions summarily approved 
by the Supreme Court…[and] the lower court judges must have before them most if not all of the appeal 
papers in the earlier proceedings, and must not rely too much on the rationale expressed in the lower court 
opinions.” ROBERT L. STERN ET AL., SUPREME COURT PRACTICE §4.29 (7th ed. 1993). 
8 “[D]ismissals for want of a substantial federal question without doubt reject the specific challenges 
presented in the statement of jurisdiction and do leave undisturbed the judgment appealed from. They do 
prevent lower courts from coming to opposite conclusions on the precise issues presented and necessarily 
decided by those actions.” Mandel, 432 U.S. at 176; see also Hicks, 422 U.S. at 344 (“[I]f the Court has 
branded a question as unsubstantial, it remains so except when doctrinal developments indicate 
otherwise.”). 
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by person of opposite sex violate Fourteenth Amendment’s Due Process and 
Equal Protection Clause in that ordinance arbitrarily interferes with operators’ 
legitimate occupation and constitutes unreasonable exercise of police power 
premised on sex discrimination?   

(2) Does such ordinance make arbitrary distinction between certain persons or classes 
of persons? 

 
Patterson v. Dallas 

 
 Does ordinance violate massage establishment’s Fourteenth Amendment rights? 
 

Wright v. City of Indianapolis 
 

(1) Did court below improperly rule that massage parlor ordinance prohibiting 
massages by members of opposite sex is not violative of due process or equal 
protection provisions of federal or state constitutions? 

(2) Did court below improperly rule that as member of regulated business, licensee 
impliedly consents to inspection at any and all reasonable times and places by 
obtaining license?  

(3) Did court below err in ruling that it would not presume that city officials would 
conduct inspections of massage parlors in other than constitutional manner?  

(4) Did court below improperly rule that inspection scheme authorized by massage 
parlor ordinance was not unreasonable or in contravention of prohibitions of state 
or federal constitutions, and further improperly rule that it was unnecessary to 
pursue petitioner’s constitutional arguments pertaining to opposite sex massage 
ordinances as violative of due process and equal protection provisions of state and 
federal constitutions?   

(5) Is it violation of Equal Protection Clause of Fourteenth Amendment for municipal 
ordinance to prohibit employees of massage parlors from treating members of 
opposite sex? 

(6) Did court improperly rule that city did not engage in conclusive presumption that 
massage of opposite sex will cause social and moral problems and lead to illicit 
and illegal sexual activities? 

 
SYNOPSES OF THE LANDMARK CASES 

 
In Smith v. Keator, 206 S.E.2d 203 (1974), the Court of Appeals of North 

Carolina upheld the city of Fayetteville’s massage parlor ordinance. The Smith court 
rejected the claims that the ordinance violated due process and equal protection and that it 
conflicted with the state law licensing “any person practicing any professional art of 
healing for a fee…” 

Specifically, the ordinance’s ban on opposite-sex massage was upheld against an 
equal protection argument. The court quoted Cheek v. Charlotte, 160 S.E.2d 18 (N.C. 
1968) and the In re Maki 133 P.2d 64 (Cal. App. 1943) cases with: 
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The ordinance applies alike to both men and women… The barrier 
erected by the ordinance against immoral acts likely to result from 
too intimate familiarity of the sexes is no more than a reasonable 
regulation imposed by the city council in the fair exercise of police 
powers. 
 
And, the court continued: 
 
There is nothing in the ordinance that denies the equal protection 
guaranteed by the Fourteenth Amendment. It applies to all alike 
who give massages for hire and who are not licensed to practice 
one of the arts of healing. 
 

 The court went on to hold that the licensing revocation provision of the ordinance 
was not a violation of due process because the ordinance expressly provided for the 
notification of revocation by mail and that, “this notice procedure would be of no use if 
the licensee were not allowed to come before the council for a hearing.” The court held 
therefore that the due process hearing requirement was satisfied by the ordinance. 

The ordinance also called for several licensing requirements, including that the 
massage practitioner furnish proof of moral character and a health certificate from a 
doctor, and that the licensee provide the chief of police with the names and addresses of 
the employees and that the names and addresses of customers be kept on record. In 
addition, the ordinance restricted the hours of operation and forbade minors from 
patronizing the parlor. 

Regarding the claim that the ordinance conflicted with the state licensing law, the 
court held that massage practitioners do not fall under the state statute for the “healing 
arts” and therefore can be regulated by the city. The court held that massage practitioners 
are not professionals within the meaning of the statute because they do not have 
“knowledge of advanced type in a given field of science or learning…” and 
“Administering a massage requires manual skill and dexterity, but it does not require 
mental or intellectual skill….” 

 
 In Kisley v. City of Falls Church, 187 S.E.2d 168 (1972), the Supreme Court of 
Virginia rejected the equal protection and due process claims of the massage salon 
owners and also rejected the claim that the city was discriminatory in excluding barber 
shops and medical establishments from the ordinance. Specifically, the court held that the 
city had reasonable grounds for putting barbershops and medical establishments in a 
separate classification. 
 In the current Falls Church code the ban on opposite-sex massage has been 
deleted but the code has a ban on erotic touching and it still excludes such establishments 
as barbershops and medical clinics, etc.  
 

Similarly, in the earlier case of Patterson v. Dallas, 355 S.W.2d 838 (1963), a 
massage parlor contended that the city’s ordinance banning opposite-sex massage 
violated the U.S. Constitution’s equal protection and due process clauses and does not 
bear a reasonable relation to the ends sought to be achieved. 
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 The court, quoting extensively from an earlier case involving a ban on opposite-
sex massages In re Maki, supra, dismissed the due process and equal protection claims 
and finally states: “The ordinance represents a reasonable application of the Police 
powers of the City of Dallas and bears a reasonable relation to the object sought to be 
obtained…” 
 The city’s opposite-sex ban was upheld, therefore, against the claims of 
unreasonableness and due process and equal protection.  
 

In Indianapolis v. Wright, 267 Ind. 471 (1978), the Supreme Court of Indiana 
upheld the city’s massage parlor ordinance against claims that it violates the due process 
and equal protection clauses of the Indiana Constitution and the prohibition against 
unreasonable searches and seizures of the Indiana and United States constitutions. 

The court dismissed the due process and equal protection claims citing the U.S. 
Supreme Court dismissals for want of a substantial federal question in the cases Smith v. 
Keator, Rubenstein v. Township of Cherry Hill and Kisley v. City of Falls Church, 
stating, “It is therefore settled that the due process and equal protection provisions of the 
federal constitution are not violated by massage parlor ordinances as involved here.”  

Therefore, the court ruled that such provisions as prohibiting massagists from 
massaging the opposite sex or of touching sexual areas are not a violation of the equal 
protection or due process clauses of the Indiana Constitution. 
 Another claim in Indianapolis v. Wright was that the inspection provision violated 
the U.S. Constitution’s guarantee against unreasonable searches and seizures with the 
language “Every … massage parlor … shall be open for inspection during all business 
hours and at other reasonable times by police officers, health and fire inspectors and duly 
authorized representatives of the City Controller upon the showing of proper credentials 
by such persons.” (The current Indianapolis code has essentially the same language. 
Please see Appendix B.) 
 The Indiana court dismissed such a claim based on the rationale that only the 
license is affected, ie: no criminal penalties are imposed, that it is a business that is being 
inspected and one which has a history of regulation, and that a licensee of a city license 
impliedly consents to inspections at reasonable times. Furthermore, notice for the 
inspection is not required because by giving notice the business would be able to conceal 
violations prior to the inspection. 
 As a result, the U.S. Supreme Court’s dismissal of Indianapolis v. Wright left 
undisturbed the provisions banning opposite-sex massages, the touching of genital areas 
and the inspection provision in the Indianapolis code. Note that in the statement of 
jurisdiction to the U.S. Supreme Court, the federal constitution due process clause was 
part of one of the questions. Please note, however, that the current Indianapolis code no 
longer has a ban on opposite-sex massage. 
 

In Rubenstein v. Cherry Hill, 417 U.S. 963 (1974) a Cherry Hill, New Jersey 
ordinance was upheld in an unpublished decision (see decision in Appendix D), the 
judgment of which was affirmed without opinion by the Appellate Division of the New 
Jersey Superior Court and the New Jersey Supreme Court. The ordinance included a 
provision banning opposite-sex massage and also an exception for licensed medical 
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practitioners. (See Appendix A for the exact wording of the adjudicated provisions and 
Appendix B for a copy of the current Cherry Hill ordinance.) 

 The plaintiffs challenged the ordinance on three grounds: that the ordinance 
constitutes an invalid exercise of police power and is in violation of due process and the 
equal protection clauses; that it violates the Civil Rights Act of 1964; and that it violates 
the New Jersey Civil Rights Act. (The handling of the Civil Rights Act of 1964 and the 
New Jersey Civil Rights Act challenges in Rubenstein is covered in more detail under the 
subtitle below “Civil Rights Act of 1964.”) 

The Superior Court ruled that the ordinance is a reasonable exercise of police power 
and stated, “It has been said in numerous decisions that an ordinance must be reasonable 
and not go beyond the public need.” The court went on to state that other cases held that 
“public need” means the preservation of decency and morality. 

The court quoted the lower court decision in Patterson Tavern and Grill Owners v. 
Burough of Hawthorne, 108 N.J. Super 433 (1970), (Reversed by the New Jersey 
Supreme Court, 270 A2d 628 (1970)) with the following: “There may be a legitimate 
discrimination in the employment field where there is a reasonable and rational basis for 
the discrimination…Individual rights must yield to the police powers, properly exercised 
in the interest of the public health, morals, safety and general welfare.” 

For more details on these landmark cases, please see Appendix C “Case Synopses 
by Issue Adjudicated” under the subtitle “United States Supreme Court Dismissals for 
Want of a Substantial Federal Question.” 
 

CIVIL RIGHTS ACT OF 1964 
 

When it comes to bans on opposite-sex massages there have been challenges to such 
provisions based on Title VII of Civil Rights Act of 1964 (42 U.S.C. § 2000e-2(a)).9 

 In the landmark case Rubenstein the question “Is ordinance repugnant to 1964 Civil 
Rights Act and thus violative of Supremacy Clause?” was presented to the U.S. Supreme 
Court, which dismissed for want of a substantial federal question, thereby rejecting the 
question presented. The legal significance of such a dismissal, or rejection of the question 
presented, is that “the appellant’s case has no merit whatever,”10 and the Court has 
branded the “question unsubstantial.”11 

However, it is important to note that in Rubenstein’s lower court decision the 
Superior Court of New Jersey, Camden County, did not rule on the substantive aspects of 
the Act, as it relates to the opposite sex ban, because the massage parlor in question did 

                                                 
9 Under the Civil Rights Act of 1964 it is unlawful for an employer:  
(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any 
individual with respect to his compensation, terms, conditions, or privileges of employment, because of 
such individual's race, color, religion, sex, or national origin; or 
(2) to limit, segregate, or classify his employees or applicants for employment in any way which would 
deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his 
status as an employee, because of such individual's race, color, religion, sex, or national origin. 
42 U.S.C. § 2000e-2(a). 
10 “[T]he summary affirmance or dismissal reflects the Court’s belief that the appellant’s case has no merit 
whatever.” STERN ET AL., supra note 5, §4.28 (7th ed. 1993). 
11 Defining such dismissals the Court said, in Hicks v. Miranda, “[I]f the Court has branded a question as 
unsubstantial, it remains so except when doctrinal developments indicate otherwise.” 422 U.S. at 344. 
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not employ 15 or more employees.12 (The Superior Court opinion was unpublished but 
we obtained a copy of the transcript, which is attached as Appendix D.) 

Interestingly, the lower court did adjudicate the substance of the Civil Rights Act 
of the State of New Jersey13 (N.J. Stat. §10:1-1) and upheld the opposite sex ban against a 
State Civil Rights Act challenge. The Superior Court, quoting the New Jersey Supreme 
Court case Patterson Tavern and Grill Owners v. Burough of Hawthorne, 270 A2d 628 at 
630 (1970), with, “If that ordinance were deemed currently to represent a reasonable 
exercise of the police power without infringement on any constitutional principle, then 
N.J.S.A. 10:1-1 would present no obstacle, for that particular statutory enactment was 
never intended to bar reasonable police power discriminations.” (For further details on 
the Rubenstein case see Appendix C under the issue heading Civil Rights Act of 1964.) 

In addition, several circuit court, district court and state court cases adjudicated 
such bans in light of the Civil Rights Act and the highest courts, namely the Fourth 
Circuit and Second Circuit, upheld such bans against Civil Rights Act challenges. 

In the Fourth Circuit case, Aldred v. Duling, 538 F.2d 637 (1976), the court held 
that an opposite-sex ban was not a violation of the Act because the restrictions imposed 
apply to both men and women and the ordinance simply prohibits the practice of 
supplying opposite-sex massages. The court reasoned that the employer is not required to 
fire or hire anyone but that his business, one of supplying masseuses to service male 
customers, was simply made unlawful. The court stated: “Aldred was not discharged 
because of her sex; her employment was terminated because her employer went out of 
business. It had no work to be done which Aldred could lawfully perform.” 

Furthermore, in Reddish v. Roberts, 460 F. Supp. 152 (1978), the U.S. District 
Court for the Middle District of North Carolina, Salisbury Division, dismissed massage 
parlor plaintiffs’ motion to amend their complaint to allege that the ordinance unlawfully 
requires them to violate the Civil Rights Act. The court, citing Aldred v. Duling, refused 
to grant the motion because it said: “it would be futile. The Fourth Circuit has held that 
an ordinance prohibiting commercial massages by a person of the opposite sex does not 
contravene Title VII. Aldred v. Duling, 538 F.2d 637 (4th Cir. 1976).” 460 F. Supp. at 
155 n.7. Please note that North Carolina is in the Fourth Circuit. 

A New York case also cited Aldred for the proposition that such bans do not 
violate the Civil Rights Act. In a decision by the U.S. District Court for the Southern 
District of New York in Wigginess v. Fruchtman, 482 F. Supp. 681 (1979) – which was 
affirmed without opinion by the Second Circuit – the court upheld a New York City 
zoning regulation banning adult physical culture establishments, which included those 

                                                 
12  Under the 1964 Civil Rights Act an employer is defined as “a person engaged in an industry affecting 
commerce who has fifteen or more employees for each working day in each of twenty or more calendar 
weeks in the current or preceding calendar year, and any agent of such a person.” 42 U.S.C. § 2000e(b). 
Also, in the cases, Colorado Springs Amusements, Ltd. v. Rizzo, 524 F.2d 571 (3d Cir. 1975), cert. denied, 
428 U.S. 913 (1976) and Hogge v. Johnson, 526 F.2d 833 (4th Cir. 1975), both courts held that the massage 
parlors were not “employers” under the Act because they had fewer than 15 employees. 
13 The Civil Rights Act of the State of New Jersey (N.J. Stat. § 10:1-1), which generally prohibits 
discrimination in employment based on sex or marital status, does not define an employer by the number of 
its employees. Specifically, an “‘Employer’ includes any individual, partnership, association, corporation, 
business trust, legal representative or any organized group of persons acting directly or indirectly in the 
interest of an employer in its relations to employees.” (N.J. Stat. § 10:1-12) 
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that supply massages by the opposite sex. The District Court dismissed the Civil Rights 
Act claim, saying: 

 
The ordinance, however, requires plaintiffs neither to discharge nor 
to refuse to hire anyone. It only makes it unlawful to operate 
certain establishments. The result of plaintiffs' ceasing an unlawful  
operation may be to curtail employment opportunities for female 
massagists, but this surely does not preclude the city's exercising 
its police power to prohibit practices it finds harmful to the public's 
health, safety, welfare or morals. Aldred v. Duling, 538 F.2d 637, 
638 (4th Cir. 1976) (per curiam). 
 
Also, in State v. Black, 380 N.E.2d 1261 (1978), the Court of Appeals of Indiana 

upheld an opposite-sex ban against a claim that it violated the Civil Rights Act of 1964. 
And in Garaci v. Memphis, 379 F. Supp. 1393 (1974), the U.S. District Court for the 
Western District of Tennessee, Western Division, rejected the holding in Cianciolo v. 
Members of City Council, 376 F. Supp. 719 (E.D. Tenn. 1974), which held an opposite-
sex ban to violate the Act, and said that in its consideration the Civil Rights Act was not 
intended to apply to a massage parlor situation. 

For more details on these cases, please see Appendix C “Case Synopses by Issue 
Adjudicated” under the subtitle “Civil Rights Act of 1964.” 

 
FIRST AMENDMENT ARGUMENT 

  
Regarding any First Amendment arguments, the sexual activity that reputedly 

takes place in a massage parlor is prostitution, or sex for hire, which does not constitute a 
form of expression under the First Amendment. The Supreme Court has implied in 
FW/PBS v. City of Dallas, 493 U.S. 215 (1990), that such commercial sexual activity 
does not constitute First Amendment expression. In the FW/PBS case, in which a variety 
of sexually oriented businesses challenged an ordinance, Justice O’Connor implied that 
certain types of businesses do not fall under the First Amendment in: “[T]he ordinance 
applies to some businesses that apparently are not protected by the First Amendment – 
e.g., escort agencies and sexual encounter centers...” 

Furthermore, other courts have held that the free speech clause does not protect 
purely physical conduct that lacks any corresponding expressive element.14 

Interestingly, in Mini Spas v. South Salt Lake City, 810 F2d 939 (10th Cir. 1987), 
which involved an ordinance requiring specific dress codes for massage parlors,15 the 
issue of First Amendment rights was addressed. In Mini Spas the Tenth Circuit applied 

                                                 
14People v. Katrinak, 136 Cal. App. 3d 145 (1982); Sunset Amusement Co. v. Board of Police 
Commissioners, 7 Cal.3d 64 (1972); Las Vegas Nightlife, Inc. v. Clark County 38 F.3d. 1100 (1994); Hang 
On, Inc. v. City of Arlington, 65 F.3d 1248 (1995); Stansberry v. Holmes, 613 F.2d 1285 (1980); Madison 
v. Schultz, 295 N.W.2d 798 (Wis. Ct. App. 1980). 
15 Specifically, the ordinance required that massage practitioners and employees be "fully covered from a 
point not to exceed four inches above the center of the knee cap to the base of the neck" by an opaque 
material. 
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the U.S. Supreme Court test for determining valid limitations on First Amendment rights 
when speech and nonspeech elements are combined in an activity. 

According to the Mini Spas Court, the test states that a regulation is proper if:  
 

1. it is within the constitutional power of the government;  
2. it furthers an important or substantial governmental interest;  
3. the governmental interest is unrelated to the suppression of free expression; 
4. the incidental restriction on alleged First Amendment Freedoms is no greater 

than is essential to the furtherance of that interest. (For further details on the 
test see U.S. v. O’Brien, 391 U.S. 367.) 

 
Mini Spas held that the city has an interest in preventing “massage parlors from 

degenerating into houses of prostitution” and the “city’s interest in suppressing illegal 
sexual conduct is a ‘substantial’ or ‘important’ one, and that the dress code furthers that 
interest.” 

As for the First Amendment freedom of association16 that is sometimes claimed 
by both sex clubs and massage parlors, the U.S. Supreme Court has held that sexual 
activity that takes place in a commercial context or public place does not enjoy a right to 
privacy. Specifically, in the adult theater case Paris Adult Theatre I v. Slaton, 413 U.S. 
49 (1973), the U.S. Supreme Court refused to extend the privacy rights to a commercial 
context. 

The Court in Paris Adult Theatre I declined to equate the privacy in one’s home 
with “a zone of privacy that follows a distributor or consumer… wherever he goes.”  

Regarding the right to privacy, courts have held that commercial establishments 
do not enjoy a right of privacy, as would a private home, and therefore the right of 
privacy does not extend to sexual conduct within commercial establishments.17 Similarly, 
massage parlor cases have held that the right of privacy does not extend to the activity 
that takes place in a massage parlor due to its commercial nature.iv 

 
ADDITIONAL MASSAGE PROVISIONS UPHELD 

 
Many provisions, other than bans on opposite-sex massages, have been upheld. 

Please see the endnotes for the list of cases referred to in this section. Courts have held 
that the massage parlor ordinances at issue were not a violation of due process,v nor a 
                                                 
16 In the landmark private membership club case, the U.S. Supreme Court in Roberts v. U.S. Jaycees, 468 
U.S. 609 (1984), held that the personal affiliations that implicate the freedom of intimate association are the 
creation and sustenance of a family, marriage, childbirth, raising and educating children, and the 
cohabitation with one’s relatives. “Conversely, an association lacking these qualities – such as a large 
business enterprise – seems remote from the concerns giving rise to this constitutional protection.” 
17 J.B.K., Inc. v. Caron, 600 F.2d 710 (8th Cir. 1979); People v. Katrinak, 136 Cal. App. 3d 145 (1982); 
City of New York v. New Saint Mark's Baths, 497 N.Y.S.2d 979 (1986), aff’d., 562 N.Y.S. 2d 642 (1st Dept. 
App. Div. 1990); Wigginess v. Fruchtman, 482 F. Supp. 681 (1979); 31 West 21st Street Associates v. 
Evening of the Unusual, Inc., 480 N.Y.S. 2d 816 (1984); New York City v. Big Apple Spa 497 N.Y.S. 2d 
988 (1986); Recreational Developments of Phoenix, Inc. v. City of Phoenix, 83 F. Supp. 2d 1072 (1999). 
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violation of the equal protection clause,vi nor a violation of the Civil Rights Act of 
1964.vii 

Case law also holds that provisions regulating massage parlors are not a violation 
of the right to privacy, viii nor a violation of the freedom of association.ix 

Also upheld were certain licensing provisions,x and provisions regarding the 
revocation of licenses/permits.xi  

Finally, nearly all zoningxii regulations in massage parlor cases were upheld, as 
were prostitution regulations.xiii 
 
 

 14 
 



ENDNOTES 
                                                 
i  
5th Circuit 
Harper v. Lindsay, 616 F.2d 849 (5th Cir. 1980) 
6th Circuit 
Kutrom Corp. v. Center Line, 979 F.2d 1171 (6th Cir. 1992) 
7th Circuit 
Oriental Health Spa v. Fort Wayne, 864 F.2d. 486 (7th Cir. 1988) 
California  
Owens v. City of Signal Hill, 201 Cal. Rptr. 70 (Cal. App. 2d Dist. 1984); In re Maki, 133 P.2d 64 (Cal. 
App. 1943) 
District of Columbia  
Cullinane v. Geisha House, Inc., 354 A2d 515 (DC App).  
Illinois  
Wright v. County of Du Page, 736 N.E.2d 650 (Ill. App. Ct. 2000); Clevenger v. East Moline, 357 N.E.2d 
719 (Ill. App. Ct. 1976); Wes Ward Enterprises, Ltd. v. Andrews, 355 N.E.2d 131 (Ill. App. Ct. 1976) 
Indiana  
Indianapolis v. Wright, 371 N.E.2d 1298 (Ind. 1978)  
Michigan  
Gora v. City of Ferndale, 576 NW2d 141 (1998) 
North Carolina  
Smith v. Keator, 285 N.C. 530 (Sup. Ct. N.C.1974); Brown v. Brannon, 399 F.Supp. 133 (M.D.N.C. 1975) 
Texas  
Patterson v. City of Dallas, 355 S.W.2d 838 (Tex. Civ. App. 1962) 
Virginia  
Flannery v. City of Norfolk, 218 S.E.2d 730 (Va. 1975); Kisley v. The City of Falls Church, 187 S.E.2d 
168 (Va. 1972); Hensley v. City of Norfolk, 218 S.E.2d 735 (Va. 1975).  
Washington  
Spokane v. Bostrom, 528 P.2d 500 (Wash. Ct. App. 1974) 
Wisconsin  
Madison v. Schultz, 295 N.W.2d 798 (Wis. Ct. App. 1980) 
----------------------------------------------------------------------------------------------------------- 
ii  
3rd Circuit 
Colorado Springs Amusements, Ltd. v. Rizzo, 524 F.2d 571 (3d Cir. 1975), cert. denied, 428 U.S. 913 
(1976).  
4th Circuit 
Aldred v. Duling, 538 F.2d 637 (4th Cir. 1976); Hogge v. Johnson, 526 F.2d 833 (4th Cir. 1975) 
5th Circuit 
Tomlinson v. Savannah, 543 F.2d 570 (5th Cir. 1976) 
7th  Circuit 
Oriental Health Spa v. Fort Wayne, 864 F.2d. 486 (7th Cir. 1988) 
Alabama 
Thompson v. Huntsville, 329 So. 2d 664 (Ala. Crim. App. 1976) 
California 
In re Maki, 133 P.2d 64 (Cal. App. 1943) 
District of Columbia 
Cullinane v. Geisha House, Inc., 354 A.2d 515 (D.C. 1976) 

 15 
 



                                                                                                                                                 
Indiana 
Indianapolis v. Wright, 371 N.E.2d 1298 (Ind. 1978); Clampitt v. Ft. Wayne, 682 F. Supp. 401 (N.D. Ind. 
1988) State v. Black, 380 NE2d 1261 (Ct. App. Ind. 1978).  
Maryland 
Massage Parlors, Inc. v. Baltimore, 398 A.2d 52 (Md. 1979) 
Nevada 
Techtow v. City Council of North Las Vegas, 775 P.2d 227 (Nev. 1989) 
New Jersey 
Rubenstein v. Cherry Hill, 417 U.S. 963 (1974) 
North Carolina 
Smith v. Keator, 285 N.C. 530 (Sup. Ct. N.C.1974); Reddish v. Roberts, 460 F.Supp. 152 (M.D.N.C. 1978) 
Brown v. Brannon, 399 F.Supp. 133 (M.D.N.C. 1975) Blackman v. Goodman, 457 F.Supp. 391 (W.D.N.C. 
1978); Cheek v. Charlotte, 160 S.E.2d 18 (Sup. Ct. N.C. 1968) 
Tennessee 
Garaci v. Memphis, 379 F. Supp. 1393 (W.D. Tenn. 1974) 
Texas 
Connell v. State, 371 S.W.2d 45 (Tex. Crim. App. 1963); Patterson v. City of Dallas, 355 S.W.2d 838 
(Tex. Civ. App. 1962) 
Virginia 
Kisley v. The City of Falls Church, 187 S.E.2d 168 (Va. 1972); Brown v. Haner, 410 F.Supp. 399 (W.D.Va. 
1976) 
------------------------------------------------------------------------------------------------------------ 
iii 
3rd Circuit 
Colorado Springs Amusements, Ltd. v. Rizzo, 524 F.2d 571 (3d Cir. 1975) cert. denied 428 U.S. 913 (1976) 
4th Circuit 
Hogge v. Johnson, 526 F.2d 833 (4th Cir. 1975) 
5th Circuit 
Tomlinson v. Savannah, 543 F.2d 570 (5th Cir. 1976) (Please Note: At the time of this case, Georgia was in 
the 5th Circuit, whereas now it is in the 11th Circuit.) 
6th Circuit 
Song v. Elyria, 985 F.2d 840 (6th Cir. 1993) 
Colorado 
Denver v. Nielson, 572 P.2d 484 (Colo. 1977) 
District of Columbia 
Cullinane v. Geisha House, Inc., 354 A.2d 515 (D.C. 1976) 
Florida 
State v. Bales, 343 So.2d 9 (Fla. Sup. Ct. 1977) 
Michigan 
Gora v. City of Ferndale, 576 NW2d 141 (Sup. Ct. Mich. 1998) 
North Carolina 
Blackman v. Goodman, 457 F.Supp. 391 (W.D.N.C. 1978); Reddish v. Roberts, 460 F.Supp. 152 
(M.D.N.C. 1978) 
Texas 
Holt v. San Antonio, 547 S.W.2d 715 (Tex. Civ. App. San Antonio 1977) 
Utah 
Redwood Gym v. Salt Lake County Comm’n, 624 P.2d 1138 (Utah 1981) 
------------------------------------------------------------------------------------------------------------ 
iv  
8th Circuit 
J.B.K., Inc. v. Caron, 600 F.2d 710 (8th Cir. 1979) 
Colorado 
Regency Services Corp. v. Board of County Comm’rs of Adams County, 819 P.2d 1049 (Colo. 1991) 

 16 
 



                                                                                                                                                 
Connecticut 
Stratton v. Drumm, 445 F.Supp. 1305 (D.Conn. 1978) 
Iowa 
MRM, Inc. v Davenport, 290 N.W. 2d 338 (Iowa 1980) 
Maryland 
Brown v. Brannon, 399 F.Supp. 133 (M.D.N.C. 1975) 
Massachusetts 
Commonwealth v. Walter, 446 N.E.2d 707 (Mass. 1983) 
Michigan 
Morgan v. Detroit, 389 F. Supp. 922 (E.D. Mich. 1975); State ex rel Macomb County Prosecuting Att'y v. 
Mesk, 333 N.W.2d 184 (Mich. Ct. App. 1983) 
Missouri 
Caesar’s Health Club v. St. Louis County, 565 S.W.2d 783 (Mo. Ct. App. 1978); Dewey Dae, et al. v. City 
of St. Louis, 596 S.W.2d 454 (Mo. Ct. App. 1980) 
Tennessee 
Garaci v. Memphis, 379 F. Supp. 1393 (W.D. Tenn. 1974) 
Virginia 
Brown v. Haner, 410 F.Supp. 399 (W.D.Va. 1976) 
Washington 
Door v. Puyallup, 654 P.2d 720 (Wash. Ct. App. 1982) 
------------------------------------------------------------------------------------------------------------ 
 
v  
5th Circuit 
Harper v. Lindsay, 616 F.2d 849 (5th Cir. 1980); Oster v. New Orleans 631 F.2d 71  
(5th Cir.1980); Pollard v. Cockrell, 578 F.2d 1002 (5th Cir. 1978); Tomlinson v. Savannah, 543 F.2d 570 
(5th Cir. 1976). 
6th Circuit 
Kutrom Corp. v. Center Line, 979 F.2d 1171 (6th Cir. 1992) 
7th Circuit 
Horvath v. Chicago, 510 F.2d 594 (7th Cir. 1975) 
8th Circuit 
J.B.K., Inc. v. Caron, 600 F.2d 710 (8th Cir. 1979) 
Alabama 
Thompson v. Huntsville, 329 So. 2d 664 (Ala. Crim. App. 1976) 
Alaska 
Summers v. Anchorage,589 P.2d 863 (Alaska 1979) 
California 
In re Maki, 133 P.2d 64 (Cal. App. 1943) 
Colorado 
JRM, Inc. v. Board of County Comm’rs of Adams County, 615 P.2d 31 (Colo. 1980); R & F Enters. v. The 
Board of County Comm’rs of Adams County, 606 P.2d 64 (Colo. 1980); Regency Services Corp. v. Board 
of County Comm’rs of Adams County, 819 P.2d 1049 (Colo. 1991) 
District of Columbia 
Deinlein v. District of Columbia, 386 A.2d 296 (D.C. 1978); Cullinane v. Geisha House, Inc., 354 A.2d 
515 (D.C. 1976) 
Florida 
State v. Bales, 343 So.2d 9 (Fla. Sup. Ct. 1977); Martinez v. State, 368 So.2d 338 (Fla. Sup. Ct. 1978) 
Illinois 
Wes Ward Enterprises, Ltd. v. Andrews, 355 N.E.2d 131 (Ill. App. Ct. 1976) 
Indiana 
Indianapolis v. Wright, 371 N.E.2d 1298 (Ind. 1978); Clampitt v. Ft. Wayne, 682 F. Supp. 401 (N.D. Ind. 
1988) 
Iowa 
MRM, Inc. v Davenport, 290 N.W. 2d 338 (Iowa 1980) 

 17 
 



                                                                                                                                                 
Maine 
Danish Health Club, Inc. v. Town of Kittery, 562 A.2d 663 (Me. 1989) 
Maryland 
Massage Parlors, Inc. v. Baltimore, 398 A.2d 52 (Md. 1979) 
Massachusetts 
Commonwealth v. Walter, 446 N.E.2d 707 (Mass. 1983) 
Michigan 
State ex rel Macomb County Prosecuting Att'y v. Mesk, 333 N.W.2d 184 (Mich. Ct. App. 1983) 
Minnesota 
City of Minneapolis v. Fisher, 504 N.W.2d 520 (Minn. Ct. App. 1993) 
Missouri 
J.B.K., Inc., v. Kansas City, 641 F.Supp. 893 (W.D. Mo. 1986); Dewey Dae, et al. v. City of St. Louis, 596 
S.W.2d 454 (Mo. Ct. App. 1980) 
North Carolina 
Smith v. Keator, 285 N.C. 530 (Sup. Ct. N.C.1974) 
Ohio 
Matthews v. Pernell, 512 N.E.2d 1075 (Ohio Ct. App. 2d 1990) 
Pennsylvania 
Commonwealth v. Robbins, 516 A.2d 1266 (Pa. Super. 1986) 
Texas 
Patterson v. City of Dallas, 355 S.W.2d 838 (Tex. Civ. App. 1962); Connell v. State, 371 S.W.2d 45 (Tex. 
Crim. App. 1963) 
Utah 
Hollingsworth v. City of South Salt Lake, 624 P.2d 1149 (Utah 1981); Redwood Gym v. Salt Lake County 
Comm’n, 624 P.2d 1138 (Utah 1981) 
Virginia 
Flannery v. City of Norfolk, 218 S.E.2d 730 (Va. 1975); Kisley v. The City of Falls Church, 187 S.E.2d 168 
(Va. 1972); Rogers v. Miller, 401 F.Supp. 826 (E.D.Va. 1975) 
Wisconsin 
Madison v. Schultz, 295 N.W.2d 798 (Wis. Ct. App. 1980) 
----------------------------------------------------------------------------------------------------------- 
vi  
5th Circuit 
Harper v. Lindsay, 616 F.2d 849 (5th Cir. 1980); Pollard v. Cockrell, 578 F.2d 1002 (5th Cir. 1978); 
Tomlinson v. Savannah, 543 F.2d 570 (5th Cir. 1976) 
6th Circuit 
Fyie v. Genter, 725 F.2d 683 (6th Cir. 1983) 
7th Circuit 
Oriental Health Spa v. Fort Wayne, 864 F.2d. 486 (7th Cir. 1988) 
10th Circuit 
Mini Spas Inc. v. South Salt Lake City Co., 810 F.2d 939 (10th Cir. 1987) 
Alabama 
Thompson v. Huntsville, 329 So. 2d 664 (Ala. Crim. App. 1976) 
California 
Owens v. City of Signal Hill, 201 Cal. Rptr. 70 (Cal. App. 2d Dist. 1984); In re Maki, 133 P.2d 64 (Cal. 
App. 1943) 
Colorado 
Regency Services Corp. v. Board of County Comm’rs of Adams County, 819 P.2d 1049 (Colo. 1991) 
District of Columbia 
Cullinane v. Geisha House, Inc., 354 A.2d 515 (D.C. 1976) 
Illinois 
Clevenger v. East Moline, 357 N.E.2d 719 (Ill. App. Ct. 1976); Wes Ward Enterprises, Ltd. v. Andrews, 
355 N.E.2d 131 (Ill. App. Ct. 1976) 

 18 
 



                                                                                                                                                 
Indiana 
Indianapolis v. Wright, 371 N.E.2d 1298 (Ind. 1978); Clampitt v. Ft. Wayne, 682 F. Supp. 401 (N.D. Ind. 
1988) 
Iowa 
MRM, Inc. v Davenport, 290 N.W. 2d 338 (Iowa 1980) 
Maine 
Danish Health Club, Inc. v. Town of Kittery, 562 A.2d 663 (Me. 1989) 
Maryland 
Massage Parlors, Inc. v. Baltimore, 398 A.2d 52 (Md. 1979) 
Michigan 
Morgan v. Detroit, 389 F. Supp. 922 (E.D. Mich. 1975) 
Missouri 
J.B.K., Inc., v. Kansas City, 641 F.Supp. 893 (W.D. Mo. 1986) 
Nevada 
Techtow v. City Council of North Las Vegas, 775 P.2d 227 (Nev. 1989) 
North Carolina 
Brown v. Brannon, 399 F.Supp. 133 (M.D.N.C. 1975); Smith v. Keator, 285 N.C. 530 (Sup. Ct. N.C.1974); 
Reddish v. Roberts, 460 F.Supp. 152 (M.D.N.C. 1978) 
Tennessee 
Garaci v. Memphis, 379 F. Supp. 1393 (W.D. Tenn. 1974) 
Texas 
Connell v. State, 371 S.W.2d 45 (Tex. Crim. App. 1963); Patterson v. City of Dallas, 355 S.W.2d 838 
(Tex. Civ. App. 1962) 
Utah 
Redwood Gym v. Salt Lake County Comm’n, 624 P.2d 1138 (Utah 1981) 
Virginia 
Kisley v. The City of Falls Church, 187 S.E.2d 168 (Va. 1972); Rogers v. Miller, 401 F. Supp. 826 (E.D.Va. 
1975) Brown v. Haner, 410 F.Supp. 399 (W.D.Va. 1976) 
Washington 
Door v. Puyallup, 654 P.2d 720 (Wash. Ct. App. 1982) 
Wisconsin 
Madison v. Schultz, 295 N.W.2d 798 (Wis. Ct. App. 1980); Saxe v. Breier, 390 F. Supp. 635 (E.D. Wis. 
1974) 
-------------------------------------------------------------------------------------------------------------- 
vii  
2nd Circuit 
Wigginess v. Fruchtman, 628 F.2d 1346 (2d Cir. N.Y. 1980), aff’d without opinion 482 F. Supp. 681 (U.S. 
Dist. Ct. S.D.N.Y. 1979) 
4th Circuit 
Aldred v. Duling, 538 F.2d 637 (4th Cir. 1976) 
Indiana 
State v. Black, 380 N.E.2d 1261 (Ct. App. Ind. 1978) 
North Carolina 
Blackman v. Goodman, 457 F.Supp. 391 (W.D.N.C. 1978); Reddish v. Roberts, 460 F.Supp. 152 
(M.D.N.C. 1978) 
Tennessee 
Garaci v. Memphis, 379 F. Supp. 1393 (W.D. Tenn. 1974) 
------------------------------------------------------------------------------------------------------------ 
viii  
8th Circuit 
J.B.K., Inc. v. Caron, 600 F.2d 710 (8th Cir. 1979) 
California 
Kim v. Dolch, 219 Cal. Rptr., 248 (Cal. Ct. App. 1985) 
Colorado 
Regency Services Corp. v. Board of County Comm’rs of Adams County, 819 P.2d 1049 (Colo. 1991) 

 19 
 



                                                                                                                                                 
Connecticut 
Stratton v. Drumm, 445 F.Supp. 1305 (D.Conn. 1978) 
Iowa 
MRM, Inc. v Davenport, 290 N.W. 2d 338 (Iowa 1980) 
Maryland 
Brown v. Brannon, 399 F.Supp. 133 (M.D.N.C. 1975) 
Massachusetts 
Commonwealth v. Walter, 446 N.E.2d 707 (Mass. 1983) 
Michigan 
Morgan v. Detroit, 389 F. Supp. 922 (E.D. Mich. 1975); State ex rel Macomb County Prosecuting Att'y v. 
Mesk, 333 N.W.2d 184 (Mich. Ct. App. 1983) 
Missouri 
Caesar’s Health Club v. St. Louis County, 565 S.W.2d 783 (Mo. Ct. App. 1978); Dewey Dae, et al. v. City 
of St. Louis, 596 S.W.2d 454 (Mo. Ct. App. 1980) 
Rhode Island 
State v. McKee, Jr., 442 A.2d 440 (R.I. Sup. Ct. 1982) 
South Carolina 
United Health Club, Inc. v. Strom, 423 F. Supp. 761 (So. Dist. S.C. 1976) 
Tennessee 
Garaci v. Memphis, 379 F. Supp. 1393 (W.D. Tenn. 1974) 
Virginia 
Brown v. Haner, 410 F.Supp. 399 (W.D.Va. 1976) 
Washington 
Door v. Puyallup, 654 P.2d 720 (Wash. Ct. App. 1982) 
----------------------------------------------------------------------------------------------------------- 
ix  
Colorado 
Regency Services Corp. v. Board of County Comm’rs of Adams County, 819 P.2d 1049 (Colo. 1991) 
Connecticut 
Stratton v. Drumm, 445 F.Supp. 1305 (D. Conn. 1978) 
Michigan 
State ex rel Macomb County Prosecuting Att'y v. Mesk, 333 N.W.2d 184 (Mich. Ct. App. 1983) 
Minnesota 
City of Minneapolis v. Fisher, 504 N.W.2d 520 (Minn. Ct. App. 1993) 
Virginia 
Brown v. Haner, 410 F. Supp. 399 (W.D.Va. 1976) 
------------------------------------------------------------------------------------------------------------ 
x  
5th Circuit 
Tomlinson v. Savannah, 543 F.2d 570 (5th Cir. 1976) 
6th Circuit 
Kutrom Corp. v. Center Line, 979 F.2d 1171 (6th Cir. 1992) 
7th Circuit 
O’Grady v. Libertyville, 304 F.3d 719 (7th Cir. 2002); Oriental Health Spa v. Fort Wayne, 864 F.2d 486 
(7th Cir. 1988) 
Alaska 
Hilbers v. Anchorage, 611 P.2d 31 (Alaska 1980) 
California 
Brix v. City of San Rafael, 92 Cal. App. 3d 47 (Cal. App. 1976) 
Colorado 
JRM, Inc. v. Board of County Comm’rs of Adams County, 615 P.2d 31 (Colo. 1980) 
Illinois 
Wes Ward Enterprises, Ltd. v. Andrews, 355 N.E.2d 131 (Ill. App. Ct. 1976); Clevenger v. East Moline, 
357 N.E.2d 719 (Ill. App. Ct. 1976) 

 20 
 



                                                                                                                                                 
Indiana 
Clampitt v. Fort Wayne, 628 F. Supp. 401 (N.D. Ind. 1988); Lasko v. State, 409 N.E.2d 1124 (Ind. Ct. App. 
1980) 
North Carolina 
Smith v. Keator, 285 N.C. 530 (Sup. Ct. N.C.1974) 
Ohio 
Akron v. Miller, No.10170, 1981 Ohio App. LEXIS 13651, at *1 (Ohio 1981) 
South Carolina 
Columbia v. Moser, 311 S.E.2d 920 (S.C. 1983); United Health Club, Inc. v. Strom, 423 F. Supp. 761 (So. 
Dist. S.C. 1976) 
Tennessee 
Garaci v. Memphis, 379 F. Supp. 1393 (W.D. Tenn. 1974) 
Virginia 
Rogers v. Miller, 401 F. Supp. 826 (E.D.Va. 1975) 
Washington 
Spokane v. Bostrom, 528 P.2d 500 (Wash. Ct. App. 1974) 
----------------------------------------------------------------------------------------------------------- 
xi  
California 
Hora v. San Francisco, 233 Cal. App. 2d 375 (Cal. Ct. App. 1965); Owens v. City of Signal Hill, 201 Cal. 
Rptr. 70 (Cal. App. 2d Dist. 1984) 
Colorado 
R & F Enterprises v. Board of County Commissioners of Adams County, 606 P.2d 64 (Colo. 1980); 
Regency Services Corp. v. Board of County Comm’rs of Adams County, 819 P.2d 1049 (Colo. 1991) 
Illinois 
Village of Bensenville v. Botu, Inc., 350 N.E.2d 239 (Ill. App. Ct. 1976) 
Indiana 
Clampitt v. Fort Wayne, 682 F. Supp. 401 (N.D. Ind. 1988) 
Maryland 
Massage Parlors, Inc. v. Baltimore, 398 A.2d 52 (Md. 1979) 
Missouri 
E & H Enterprises, Inc. v. Skaggs, 607 S.W.2d 215 (Mo. Ct. App. 1980) 
North Carolina 
Smith v. Keator, 285 N.C. 530 (Sup. Ct. N.C.1974) 
Ohio 
Oglesby v. City of Toledo, 635 N.E.2d 1319 (Ohio Ct. App. 1993) 
Pennsylvania 
Berger v. Bethel Park, 321 A.2d 389 (Commonwealth Court of Pennsylvania 1974) 
Tennessee 
Garaci v. Memphis, 379 F. Supp. 1393 (W.D. Tenn. 1974) 
------------------------------------------------------------------------------------------------------------ 
xii 
5th Circuit 
Stansberry v. Holmes, 613 F.2d 1285 (5th Cir. 1980) 
6th Circuit 
Fyie v. Genter, 725 F.2d 683 (6th Cir. 1983) 
Florida 
Tobler v. Beckett, 297 So. 2d 59 (Fla. Dist. Ct. App. 1974) 
Illinois 
Wright v. County of Du Page, 736 N.E.2d 650 (Ill. App. Ct. 2000) 
Indiana 
Consolidated City of Indianapolis v. Cutshaw, 443 N.E.2d 853 (Ind. Ct. App. 1982); Wesner v. Metro. Dev. 
Comm’n of Marion County, 609 N.E.2d 1135 (Ind. Ct. App. 1993) 
Missouri 
Acton v. Jackson County, 854 S.W.2d 447 (Mo. Ct. App. 1993) 

 21 
 



                                                                                                                                                 
Ohio 
Applegate v. Adams, No. 82-557, 1984 Ohio App. Lexis 11063 (Ohio Ct. App. 1984) 
Pennsylvania 
Babin v. Lancaster, 89 Pa. Commw. 527, 493 A.2d 141 (Commonwealth Court of Pennsylvania 1985); 
Berger v. Bethel Park, 14 Pa. Commw. 13, 321 A.2d 389 (Commonwealth Court of Pennsylvania 1974); 
Hawkins v. Zoning Hearing Board of the Township of Bristol, 463 A.2d 1291 (Pa. Commw. Ct. 1983) 
------------------------------------------------------------------------------------------------------------ 
xiii  
Colorado 
People v. Perez, 561 P.2d 7 (Colo. 1977) 
Florida 
Martinez v. State, 368 So.2d 338 (Fla. Sup. Ct. 1978) 
Illinois 
Chicago v. Geraci, 332 N.E.2d 487 (Ill. App. Ct. 1975); Chicago v. Cecola. 389 N.E.2d 526 (Ill. 1979) 
Michigan 
State ex rel Macomb County Prosecuting Atty v. Mesk, 333 N.W.2d 184 (Mich. Ct. App. 1983); People v. 
Warren, 535 N.W.2d 173 (Mich. Sup Ct 1995) 
Minnesota 
City of Minneapolis v. Fisher, 504 N.W.2d 520 (Minn. Ct. App. 1993) 
Missouri 
State v. Irving, 700 S.W.2d 529 (Mo. Ct. App. 1985); Caesar’s Health Club v. St. Louis County, 565 
S.W.2d 783 (Mo. Ct. App. 1978) 
North Carolina 
State ex rel. Gilchrist v. Hurley, 269 S.E.2d 646 (N.C. Ct. App. 1980) 
Pennsylvania 
Eastern Books v. Bagnomi, 446 F. Supp. 643 (W.D. Pa. 1978); Commonwealth v. Israeloff, 8 Pa.D.&C.3d 5 
(Comm. Pl. Ct. 1978;) Commonwealth v. Robbins, 516 A.2d 1266 (Pa. Super. 1986) 
Rhode Island 
State v. McKee, Jr., 442 A.2d 440 (R.I. Sup. Ct. 1982) 
Utah 
Redwood Gym v. Salt Lake County Comm’n, 624 P.2d 1138 (Utah 1981) 
Virginia 
Hensley v. City of Norfolk, 218 S.E.2d 735 (Va. 1975) 
------------------------------------------------------------------------------------------------------------ 

 22 
 



 
 

 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX A 
 
 

EXACT WORDING OF ADJUDICATED ORDINANCE PROVISIONS 
 



EXACT WORDING OF ADJUDICATED ORDINANCE PROVISIONS 
 
Below you will find the exact wording of the ordinance provisions adjudicated in 

the lower courts in each of the landmark cases. Following such excerpts are the quotes 
from the holding on those provisions. 

 
Smith v. Keator 
206 S.E.2d 203 

 
The exact wording of the adjudicated provisions of the Fayetteville, North 

Carolina ordinance is within the dotted lines below.  
 
***************************************************** 

Upheld: 

"(e) Issuance of License. If such application is submitted in proper form and is approved 
by the city council, then the city tax collector is authorized to issue a business license to 
such applicant." 

****************************************************** 

Upheld: 

"(j) Revocation of License. Whenever, in the opinion of the chief of police of the city, 
there is good cause to revoke a license acquired hereunder, he shall submit a written 
recommendation of revocation, stating the reasons therefor, to the mayor and the city 
council, and by registered mail shall forward to the licensee a copy of his 
recommendation. The city council shall thereupon be authorized to revoke such license if 
in its sound discretion it is deemed in the best interests of the health, safety, welfare or 
morals of the people of the city. 

******************************************************* 
 
Upheld: 

“(l) Treatment of Persons of Opposite Sex Restricted. It shall be unlawful for any person 
holding a license under this section to treat a person of the opposite sex, except under the 
signed order of a licensed physician, osteopath, chiropractor, or registered physical 
therapist, which order shall be dated and shall specifically state the number of treatments, 
not to exceed ten (10). The date and hour of each treatment given and the name of the 
operator shall be entered on such order by the establishment where such treatments are 
given and shall be subject to inspection by the police at any reaasonable time. The 
requirements of this subsection shall not apply to treatments given in the residence of a 
patient, the office of a licensed physician, osteopath or registered physical therapist, 
chiropractor, or in a regularly established and licensed hospital or sanitarium." 

  
 



****************************************************************** 

Subsections (e) and (j) were upheld against due process claims. The court stated: 
“Subsection (j) should be construed to allow a licensee to appear before the city council 
and present his case before his license can be revoked. The subsection expressly provides 
that a licensee must be notified by registered mail whenever there is a proposal to revoke 
his license, and this notice procedure would be of no use if the licensee were not allowed 
to come before the council for a hearing. Subsection (e), likewise, should be interpreted 
in a manner that will satisfy the requirements of the due process clause; the city council 
should not be permitted to deny an application for a massage license except upon 
reasonable grounds, and after notice and a hearing. When interpreted in this way, the 
licensing provisions of the ordinance are entirely constitutional.” 

The court upheld subsection (l) stating: “Since the prohibition against massaging 
members of the opposite sex applies equally to both men and women, we fail to discern 
any discrimination whatsoever based on sex. Admittedly, if the ordinance provided that 
male massagists could massage female patrons but that females could not massage males, 
a different situation would be presented. However, this is not the case under the 
ordinance in question.” 

Other provisions were also upheld including: requiring that the massage 
practitioner furnish proof of moral character and a health certificate from a doctor, that 
the licensee provide the chief of police with the names and addresses of the employees 
and that the names and addresses of customers be kept on record, a restriction on hours of 
operation and a prohibition against minors as patrons. 

Rubenstein v. Cherry Hill 
417 U.S. 963 (1974) 

 
The exact wording of the adjudicated provisions of the Cherry Hill, N.J., 

ordinance is within the dotted lines below.  
 

******************************************************************* 
Upheld: 

 
Section 6: “No person engaged or employed in the business of a masseur or masseuse 
shall treat a person of the opposite sex.” 
  
******************************************************************** 
Upheld: 
 
Section 7: “The provisions of this ordinance shall not apply to massage or physical 
therapy treatments given….in the office of a licensed physician, osteopath, chiropractor, 
or physical therapist….in a regularly established medical center, hospital or sanitarium 
having a stall which includes licensed physicians, osteopaths, chiropractors, and/or 

  
 



physical therapists… by any licensed physician, osteopath, chiropractor, or physical 
therapist in the residence of his patient.” 

 
***************************************************************** 

 
Sections 6 and 7 were upheld against challenges based on due process, equal 

protection and the 1964 Civil Rights Act and the Civil Rights Act of the State of New 
Jersey. 
 

The Superior Court of New Jersey held that the Civil Rights Act of 1964 does not 
apply in the case because the massage parlor did not employ 15 or more employees, 
which is the requisite number of employees that an employer must have to fall under the 
statute. 
 

As for the challenge based on the New Jersey Civil Rights Act, the court upheld 
the ordinance because it reasoned that some discrimination is justifiable if there is an 
overriding public policy, which is properly and reasonably exercised, in the interest of the 
public health, morals, safety and general welfare. 
 

The court also ruled that the ordinance was a reasonable exercise of police power 
and stated that an ordinance must be reasonable and not go beyond the public need, and 
the definition of public need includes decency and morality.  

 
Kisley v. Falls Church 

187 S.E.2d 168 
 
The exact wording of the adjudicated provisions of the Falls Church, Virginia 

ordinance is within the dotted lines and in quotations below.  
 
******************************************************************** 
 
Upheld: 
 
The ordinance was aimed at: "health clubs, massage salons, bath parlors and similar 
establishments."  
 
******************************************************************* 
 
Upheld: 
 
Excluded from the definition of health clubs were: "(1) hospitals, nursing homes, medical 
clinics, or the offices or quarters of a physician, a surgeon or an osteopath … (2) exercise 
clubs exclusively for members or clientele of one sex alone where the services, without 
massage in any form, are performed by persons of the same sex as members or clientele 
… (3) barber shops and beauty parlors." 
 

  
 



******************************************************************* 
 
Upheld: 
 
"It shall be unlawful for any establishment, regardless of whether it is a public or private 
facility, to operate as a massage salon, bath parlor, or any similar type business, where 
any physical contact with the recipient of such services is provided by a person of the 
opposite sex." 
 
******************************************************************* 
 

The court rejected the due process arguments, stating: “The general right to 
regulate the occupation of massagists and the business of massage salons and similar 
establishments in the interest of public health, safety or morals has been recognized in 
several jurisdictions.” 

 
The court rejected the claim that the provision excluding barber shops/medical 

services was discriminatory, stating: “We think there is a reasonable ground for putting 
barber shops and beauty parlors in a separate classification from massage parlors, health 
salons and physical culture studios. The barber shop business is fundamentally different 
from the massage parlor business. Different services are offered, different hours of 
operation are observed, and different advertising techniques are employed.” 

 
 The court upheld the opposite-sex ban, stating: “There is nothing in the ordinance 
that denies the equal protection guaranteed by the Fourteenth Amendment.” 
 

Patterson v. Dallas 
355 S.W.2d 838 

 
The exact wording of the adjudicated provision of the Dallas ordinance is within 

the dotted lines below.  
 
***************************************************************** 
 
Upheld: 
 
“It shall be unlawful for any person to administer a massage as defined in Section 8-12 to 
any person of the opposite sex; provided, however, that this Section shall not apply to any 
Chiropractor, nor shall it apply to any registered physical therapists, or registered nurse 
operating under the direction of a physician.” 
 
******************************************************************* 
 

The court held: “In determining the question of due process, equal rights, and 
discrimination, under both our State and Federal Constitutions it may be recognized that 
the Legislature may classify law violators and impose different penalties, inhibitions and 

  
 



restrictions upon several classes, provided there is a reasonable basis therefore…. 
Mindful of these clear rules of construction, we are unable to agree with appellants that 
this ordinance was passed by the City Council of Dallas without having a reasonable 
basis of support in the matter of classification and equal protection of the law.” 
 

Indianapolis v. Wright 
371 N.E.2d 1298 

 
The exact wording of the adjudicated provisions of the city of Indianapolis and 

Marion County ordinance is within the dotted lines below: 
 
The ordinance also included a ban on opposite-sex massage (exact language was 

not included in the case), which the court upheld, stating “[W]e are in agreement with the 
propositions and results of the overwhelming weight of authority which finds massage 
parlor ordinances prohibiting opposite sex massages to be constitutional.” 
 
******************************************************************* 

Upheld: 

"Sec. 27-731. Complaints. All complaints of alleged violations of the provisions of this 
chapter shall be made in writing to the Controller. Upon learning of violation of the 
provisions of this chapter and/or related ordinances or laws, the Controller shall utilize 
the enforcement remedies provided in Section 17-49.” 

*************************************************************** 

Upheld: 

"Every massage school, massage parlor, massage therapy clinic, or bath house shall be 
open for inspection during all business hours and at other reasonable times by police 
officers, health and fire inspectors and duly authorized representatives of the City 
Controller upon the showing of proper credentials by such persons." Sec. 17-729 (j). 
 
******************************************************************* 
 

The court upheld the enforcement provision language, stating: “The enforcement 
remedies contained in the section referred to authorize the controller to suspend or revoke 
the license of the licensee. Sec. 17-49 does not provide criminal misdemeanor penalties 
for violation of the duties contained in the ordinance.”  

 
The court upheld the inspection provision, stating: “[A]s a member of a regulated 

business, a licensee does impliedly consent to inspections at any and all reasonable times 
and places by obtaining a license. It should also be noted that inspections are limited by 
the ordinance to business hours and other reasonable times…. Weighing the various 

  
 



factors the administrative inspection scheme authorized here is not unreasonable nor in 
contravention of the prohibitions of the Indiana or United States Constitutions.”

  
 



 
 
 

 
 
 
 
 
 
 
 
 

APPENDIX B 
 
 

CURRENT ORDINANCES 



Dallas, Texas 
City Code 

CHAPTER 25A 
MASSAGE ESTABLISHMENTS 

Sec. 25A-1.     Definitions. 

Sec. 25A-2.     License - Required. 

Sec. 25A-3.     Same - Display. 

Sec. 25A-4.     Same - Investigation of applicant. 

Sec. 25A-5.     Same - Applicant to furnish names of employees and 
other information. 

Sec. 25A-6.     Same - Fee; refund. 

Sec. 25A-7.     Same - Refusal to issue or renew. 

Sec. 25A-8.     Same - Revocation, suspension. 

Sec. 25A-9.     Same - Appeal from refusal to grant or renew; from 
decision to revoke or suspend. 

Sec. 25A-10.     Hours of operation; living, etc., quarters therein 
prohibited. 

Sec. 25A-11.     Inspection of massage establishments; examination of 
employees. 

Sec. 25A-12.     List of employees. 

Sec. 25A-13.     Operation in residential area prohibited. 

Sec. 25A-14.     Sanitary requirements. 

Sec. 25A-15.     Administering massage to person of opposite sex. 
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SEC. 25A-1.     DEFINITIONS. 

     For the purpose of this chapter the following words and phrases shall have the 
meanings respectively ascribed to them by this section: 

     (a)     CHIEF OF POLICE means the chief of police of the city of Dallas, or his duly 
authorized representative. 

     (b)     DIRECTOR means the director of the department designated by the city 
manager to enforce and administer this chapter or the director's authorized representative. 

     (c)     MASSAGE means any process consisting of kneading, rubbing, or otherwise 
manipulating the skin of the body of a human being, either with the hand or by means of 
electrical instruments or apparatus, or other special apparatus, but shall not include 
massage by duly licensed physicians and chiropractors, and registered physical therapists 
who treat only patients recommended by a licensed physician and who operate only 
under such physician's direction, nor massage of the face practiced by beauty parlors or 
barbershops duly licensed under the penal code of the state. 

     (d)     MASSAGE ESTABLISHMENT means any building, room, place or 
establishment, other than a regularly licensed hospital, where manipulated massage or 
manipulated exercises are practiced upon the human body by anyone not a duly licensed 
physician or chiropractor whether with or without the use of mechanical, therapeutic or 
bathing devices, and shall include Turkish bathhouses.  This term shall not include, 
however, duly licensed beauty parlors or barbershops or a place wherein registered 
physical therapists treat only patients recommended by a licensed physician and operate 
only under such physician's direction. (Ord. Nos. 13752; 15526; 17226) 

SEC. 25A-2.     LICENSE - REQUIRED. 

     It shall be unlawful for any person to operate a massage establishment without first 
having obtained a license therefor from the assessor and collector of taxes in accordance 
with the provisions of this chapter, or to operate a massage establishment after such 
license has been revoked, or during a period for which such license has been suspended.  
Such license shall be issued only upon the payment of the fee specified in Section 25A-6 
and upon the approval in writing of the director and the chief of police upon the issuance 
of a certificate of occupancy from the building official.  Such license shall expire on the 
31st day of December of each year.  (Ord. Nos. 13752; 15526) 

SEC. 25A-3.     SAME - DISPLAY. 

     The license required by this chapter shall be posted and kept in some conspicuous 
place in the massage establishment. (Ord. 13752) 
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SEC. 25A-4.     SAME - INVESTIGATION OF APPLICANT. 

     After an application has been made for issuance of an original license or a renewal of 
an existing license to operate a massage establishment as defined   herein, the chief of 
police, as the principal enforcement officer of this chapter, shall determine whether the 
applicant has been finally convicted in any court of theft, fornication, sodomy, procuring, 
pandering, keeping a bawdy house, keeping an assignation house, engaging in 
prostitution or engaging in assignation, or whether such establishment employs any 
person who has been finally convicted in any court of theft, fornication, sodomy, 
procuring, pandering, keeping a bawdy house, keeping an assignation house, engaging in 
prostitution or engaging in assignation.  (Ord. 13752) 

SEC. 25A-5.     SAME - APPLICANT TO FURNISH NAMES OF EMPLOYEES 
AND OTHER INFORMATION. 

     At the time of making application for the license required by this chapter the applicant 
shall furnish to the chief of police the names, addresses, race, sex, date of birth, and 
telephone number of the applicant, his spouse and of all employees of the massage 
establishment.  (Ord. Nos. 13752; 15526) 

SEC. 25A-6.     SAME - FEE; REFUND. 

     The annual license fee shall be $200 for each such establishment.  If the license is 
obtained between January 1st and June 30th of any year, the full amount of such fee shall 
be paid.  If such license is obtained between July 1st and December 31st of any year, the 
fee shall be one-half of such amount.  No refund of license fees shall be made.  (Ord. 
Nos. 13752; 18411) 

SEC. 25A-7.     SAME - REFUSAL TO ISSUE OR RENEW. 

     The chief of police shall refuse to approve issuance or renewal of any license required 
by this chapter to any applicant who has been finally convicted in any court of theft, 
fornication, sodomy, procuring, pandering keeping a bawdy house, keeping an 
assignation house, engaging in prostitution or engaging in assignation; or to any applicant 
who employs in such establishment any person who has been finally convicted of theft, 
fornication, sodomy, procuring, pandering, keeping a bawdy house, keeping an 
assignation house, engaging in prostitution or engaging in assignation.  (Ord. 13752) 

SEC. 25A-8.     SAME - REVOCATION, SUSPENSION. 

     (a)     A license issued pursuant to this chapter shall be revoked upon final conviction 
in any court of the holder of such license for the offense of theft, fornication, sodomy, 
procuring, pandering, keeping a bawdy house, keeping an assignation house, engaging in 
prostitution or engaging in assignation. 

  
 



     (b)     A license issued pursuant to this chapter shall be suspended for a period of not 
less than 30 days nor more than 90 days upon final conviction in any court of the holder 
of such license for the operation of the massage establishment in violation of any statute 
of this state, or any provision of this code or other ordinance of the city of Dallas. 

     (c)     Any license issued pursuant to this chapter shall be suspended for a period of 90 
days upon the final conviction in any court of any employee of such massage 
establishment for the offense of theft, fornication, sodomy, procuring, pandering, keeping 
a bawdy house, keeping an assignation house, engaging in prostitution or engaging in 
assignation, or a violation of any provision of this chapter. 

     (d)     Written notice of such revocation or suspension shall be given by the chief of 
police to the holder of such license at the holder's last known business address.  (Ord. 
13752) 

SEC. 25A-9.     SAME - APPEAL FROM REFUSAL TO GRANT OR RENEW; 
FROM DECISION TO REVOKE OR SUSPEND. 

     In the event the chief of police shall refuse to approve the issuance of an original 
license or the renewal of a license to any applicant, or revokes or suspends the license 
issued to any license holder under this chapter, this action shall be final unless the license 
holder files an appeal with a permit and license appeal board in accordance with Section 
2-96 of this code.  (Ord. Nos. 13752; 18200) 

SEC. 25A-10.     HOURS OF OPERATION; LIVING, ETC., QUARTERS 
THEREIN PROHIBITED. 

     No massage establishment shall be kept open for any purpose between the hours of 
10:00 p.m. and 8:00 a.m., and no such establishment shall be operated or conducted in 
connection either directly or indirectly, with any place used for living or sleeping 
quarters.  (Ord. 13752) 

SEC. 25A-11.     INSPECTION OF MASSAGE ESTABLISHMENTS; 
EXAMINATION OF EMPLOYEES. 

     (a)     The director shall be authorized to make or cause to be made inspections to 
determine the condition of any massage establishment in order to safeguard the health, 
safety, and welfare of the public and to make examinations through the licensed 
physicians of the department as are necessary to determine whether employees of the 
massage establishment are infected with any infectious disease. 

     (b)     If in the opinion of the director or his designated representative, there is 
probable cause to enter a massage establishment for the purpose of making inspections 
and examinations pursuant to this chapter, he shall request the owner or occupant thereof 
to grant permission for such entry, and if refused he shall make application to a 
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magistrate for a search warrant, showing said magistrate why such search warrant should 
be issued for the purpose herein.  (Ord. Nos. 13752; 15526) 

SEC. 25A-12.     LIST OF EMPLOYEES. 

     The manager or person in charge of a massage establishment shall keep a list of the 
names and addresses of all employees, both on duty and off duty, and such list shall be 
shown to all proper authorities of the police and health departments upon request.  (Ord. 
13752) 

SEC. 25A-13.     OPERATION IN RESIDENTIAL AREA PROHIBITED. 

     It shall be unlawful for any massage establishment to be operated in any section of the 
city which is zoned for residential purposes.  (Ord. 13752) 

SEC. 25A-14.     SANITARY REQUIREMENTS. 

     (a)     It shall be the duty of every person conducting or operating a massage 
establishment to keep the same at all times in a clean and sanitary condition.  All 
instruments and mechanical, therapeutic, and bathing devices or parts thereof, that come 
into contact with the human body, shall be sterilized by a modern and approved method 
of sterilization before initial use, and any such instruments and devices, or parts thereof, 
after having been used upon one patron, shall be sterilized before being used upon 
another.  All towels and linens furnished for use of one patron shall not be furnished for 
use of another until thoroughly laundered. 

     (b)     All masseurs and operators shall wash their hands thoroughly before 
administering massage manipulations to each patron accommodated. 

     (c)     No person suffering from a communicable disease shall work or be employed in 
a massage establishment. 

     (d)     No person shall be accommodated as a patron within a massage establishment 
when to the knowledge of the owner, person in control, or an employee, such person is 
suffering from a communicable disease.  (Ord. 13752) 

SEC. 25A-15.     ADMINISTERING MASSAGE TO PERSON OF OPPOSITE SEX. 

     It shall be unlawful for any person to administer a massage as defined in Section 25A-
1 to any person of the opposite sex; provided, however, that this section shall not apply to 
any person licensed or registered by the State of Texas as a physician, chiropractor, 
physical therapist, nurse, massage therapist, cosmetologist, or athletic trainer, or as a 
member of a similar profession subject to state licensing or registration, while performing 
duties authorized by the state license or registration.  (Ord. Nos. 13752; 20210) 
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Fayetteville, North Carolina 

City Code 
 

Chapter 15 LICENSES 
 

Sec. 15-14. Licensing provisions relative to masseurs, massage parlors, health salons 
and clubs. 

 
(a)     Purpose of section. To protect the general health, safety, welfare and morals, the 
licensing provisions specified in this section are ordained for the privilege of carrying on 
the business, trade or profession of masseur or masseuse and for the operation or carrying 
on of the businesses, trades or professions commonly known as massage parlors, health 
salons, physical culture studios, clubs or establishments, or similar establishments by 
whatever name designated, wherein physical culture, massage, hydrotherapy or other 
physical treatment of the human body is carried on or practiced. The provisions of this 
section shall not apply to a regularly established and licensed hospital, sanitarium, 
nursing home, medical clinic, or duly licensed massage and bodywork therapist pursuant 
to G.S. 90-620 et seq., nor to an office or clinic operated by a duly qualified and licensed 
medical practitioner, osteopath or chiropractor in connection with his practice of 
medicine, chiropractic or osteopathy; provided, however, that such office or clinic is 
regularly used by such medical practitioner, chiropractor or osteopath as his principal 
location for his practice of medicine, chiropractic or osteopathy.  
 
(b)     Definition. A male person who applies manual or mechanical massage or similar 
treatment to the human body trunk or limbs shall be deemed, within the terms of this 
section, a "masseur"; and a female person so engaged, a "masseuse."  
 
(c)     Application for license. Any person desiring to engage in the business, trade or 
profession of masseur or masseuse or the operation or carrying on of any of the 
businesses, trades, professions, occupations or callings mentioned in subsection (a) of this 
section shall, before engaging in such business, trade, profession, occupation or calling, 
file an application for a license addressed to the mayor and the city council. Such 
application shall be in writing and shall set forth the following:  
 

(1)     Name and address of applicant. If such applicant be a corporation, 
the address or addresses of such corporation and its officers.  
(2)     Qualifications. These must be plainly stated and must be submitted 
together with required exhibits annexed to such application proving such 
qualifications.  

 
(d)     Qualifications of applicant for license. An applicant hereunder, prior to making 
application for a license, must have the following qualifications:  

  
 



(1)     The applicant may be male or female and shall be required to 
provide written recommendations showing proof of good moral character; 
and, in case the applicant is a corporation, such corporation must be 
created in or domesticated by the laws of this state and the officers thereof 
shall provide written recommendations showing proof of good moral 
character.  
(2)     Each applicant must furnish a health certificate from a medical 
doctor which shall accompany such application as an exhibit. Should the 
applicant be a corporation, it shall furnish such certificate to cover its 
officers, agents or employees who will be actually engaged in and working 
under such license. Each employee who begins work following the 
original issuance of a license under this article shall likewise obtain a 
health certificate. A copy of the application and all certificates shall be 
furnished to the city police department.  

 
(e)     Issuance of license. If such application is submitted in proper form and is approved 
by the city manager, then the city tax collector is authorized to issue a business license to 
such applicant. Provided, if an applicant is refused a license by the city manager, his 
application will be forwarded to the city council for a determination concerning the 
issuance of a license to same applicant.  
 
(f)     Applicability of other licensing provisions. The general business licensing 
provisions as contained in this chapter where applicable, shall also apply to persons or 
parties licensed under this section.  
 
(g)     Authority to employ, train personnel. Any applicant granted a license hereunder 
shall have the authority to train masseurs and masseuses under his supervision in his 
studio or establishment, provided that the licensee shall furnish to the police department 
of the city, there to be kept by such department, a health certificate of such employee 
from a medical doctor.  
 
(h)     Names of employees to be filed with chief of police. It shall be the duty of all 
persons holding a license under this section to file with the chief of police of the city, the 
names of all employees, their home addresses, home telephone numbers and places of 
employment. Changes in the list of employees with the names of new employees must be 
filed with the chief of police within seven days from the date of any such change.  
 
(i)     Enforcement and revocation of license.  
 

(1)     It shall be the duty of the chief of police of the city to inspect 
periodically the premises licensed under the section, to determine any 
violations of its provisions, and to otherwise enforce such section.  
(2)     Whenever the chief of police shall have good cause to believe there 
exists grounds for revocation of any license acquired under this section, he 
shall submit a written recommendation of revocation to the city council 
and by registered mail shall forward, at least ten days prior to hearing, a 

  
 



copy of his recommendation to the licensee. The recommendation shall 
state the specific grounds for the revocation of the license.  
(3)     Cause for revocation of the license shall exist for the failure of the 
licensee to perform any duty required by this section, for violation of any 
provision of this section, or for conviction of the licensee of any crime 
involving moral turpitude. Grounds shall also exist if, by reason of the 
nature or the manner or place in which the licensee conducts business, a 
nuisance and menace to good order, public health, safety or morals is 
created.  
(4)     The city council, whenever it has good cause to believe there exists 
grounds for revocation of any license acquired hereunder, may, upon its 
own motion, set a hearing, as provided in this section, to show good cause 
why such license should not be revoked. Written notice stating the specific 
alleged grounds for revocation shall be forwarded by registered mail to the 
licensee, at least ten days prior to such hearing, which shall be held in 
exactly the same manner as if initiated by the chief of police.  
(5)     Prior to revocation of any license by the city council, the licensee 
shall be given an opportunity to appear and be heard, either personally or 
through his attorney, to rebut any evidence against him, and to present 
evidence and witnesses in his defense. If the licensee fails to show good 
cause why his license should not be revoked, the city council may revoke 
such license, upon a finding by the council of a cause for revocation.  
 

(j)     Hours of operation. No masseur or masseuse or any person or party engaging in any 
of the businesses licensed by this article shall engage in such business, trade, profession, 
occupation or calling except within and between the hours of 8:00 a.m. and 10:00 p.m.; 
nor shall any operator of a massage parlor or establishment or business and not 
specifically excepted under this section, operate the massage parlor or establishment or 
business except within and between such hours. Violations of this section shall be 
considered under this Code as an offense and persons found guilty of such violations 
shall be punishable within the general limits of punishments as set forth in section 1-7 of 
the Code.  
 
(k)     Treatment of persons of opposite sex restricted. It shall be unlawful for any person 
holding a license under this section to treat a person of the opposite sex, except upon the 
signed order of licensed physician, osteopath, chiropractor, or registered physical 
therapist, which order shall be dated and shall specifically state the number of treatments, 
not to exceed ten. The date and hour of each treatment given and the name of the operator 
shall be entered on such order by the establishment where such treatments are given and 
shall be subject to inspection by the police at any reasonable time. The requirements of 
this subsection shall not apply to treatments given in the residence of a patient, the office 
of a licensed physician, osteopath or registered physical therapist, chiropractor, or in a 
regularly established and licensed hospital or sanitarium.  
 
(l)     Patronage of massage parlors by minors.  

 

  
 



(1)     Restricted. It shall be unlawful for any person under the age of 18 to 
patronize any massage parlor or similar establishment licensed hereunder 
unless such person carries with him at the time of such patronage, a 
written order directing the treatment to be given signed by a regularly 
licensed physician.  
(2)     Duty of operator. It shall be the duty of the operator of such 
massage parlor or similar establishment licensed hereunder to determine 
and have verification of the age of the person patronizing such 
establishment, and violation of this section shall be grounds for the 
revocation of the license of the establishment.  
 

(m)     Massages by unlicensed persons. Massages as permitted by this section may be 
given by persons not holding a license as masseur or masseuse only if such massages are 
given under the direct supervision of a person having a license as a masseur or masseuse 
who shall be in the same room where the massage is being administered during the entire 
time of the giving of the massage.  
 
(n)     Applicability. The provisions of this section with respect to the original issuance of 
license shall not apply to those engaged in the businesses, trades, professions, 
occupations, or callings enumerated above who have been regularly licensed by the city 
or who have been so engaged in the city for a period of three years or more prior to the 
adoption of this section; provided however, that the provisions of this section shall apply 
to all such businesses, trades, professions, occupations, or callings from and after the date 
of the adoption of the ordinance from which this section is derived and all such 
businesses, trades, professions, occupations or callings shall be properly licensed as 
provided in this section.  
(Code 1961, § 17-32; Ord. No. S2000-011, § 1, 7-17-2000)  
 

State law references: Regulations of sexually oriented businesses, G.S. 14-202.10 et 
seq. 
 

Cherry Hill, New Jersey 
City Code 

 
GENERAL LICENSING 

 
6-8 MASSAGE PARLORS, MASSEURS AND MASSEUSSES. 
 

6-8.1 License Required. 
a. No person shall operate any establishment or utilize any premises in 

the Township as or for a massage business unless and until there first 
has been obtained a license for the establishment or premises from the 
Township Clerk in accordance with the terms and provisions of this 
section. 

 

  
 



b. No person shall render or perform services as a masseur or masseuse 
or engage in the business of or be employed as a masseur or masseuse 
unless and until he or she has obtained a masseur’s or masseuse’s 
license from the Township Clerk in accordance with the term and 
provisions of this section. 
(Ord. #71-51, §§ 1,2, 12-27-71) 

 
6-8.2 Application.  Each and every applicant for a license, either for an 
establishment or premises, to be used for a massage business or for a masseur’s or 
masseuse’s license, shall set forth the following information in writing on forms 
provided by the Township Clerk: 
 

a. The name and address of the applicant and all former addresses for a 
period of three (3) years prior to making the application. 

 
b. The address of the establishment or premises to be used in the massage 

business and a physical description of the property and facilities, if the 
applicant desires a license for the establishment or premises. 

 
c. If the applicant desires a masseur’s or masseuse’s license, a statement 

of all employment for a period of three (3) years prior to making the 
application. 

 
d. A statement as to whether or not the applicant, or any officer or 

director thereof, is a corporation has ever been convicted of a crime in 
this or any other State. 

 
(Ord. #71-51, § 3, 12-27-71) 

 
6-8.3 Fee; Late Fee. 
 

a. The applicant for a license for a massage establishment or premises 
shall pay an annual license fee of two hundred fifty ($250.00) dollars, 
which license fees shall become due on January 1st annually. The 
applicant for a masseur’s or masseuse’s license shall pay an annual 
license fee of one hundred fifty ($150.00) dollars, which license fee 
shall become due on January 1 annually. 

 
b. The license shall be issued for one (1) year, January 1st and expire on 

December 31st. There will be no proration of fees. Any establishment 
or individual failing to renew a license, under this section, by January 
31st shall be charged an additional twenty-five ($25.00) dollars per 
license. 

 
c. A condition for approval for the license is that all municipal taxes, 

liens and fees have been paid. 

  
 



(Ord. #71-51, § 4, 12-27-71; Ord. #90-4, 2-12-90; Ord. #91-27, 5-28-
91; Ord. #99-23, § 1, 3-8-99) 

 
6-8.4 Approval of License. 
 

a. Each application for a license or the renewal thereof, either to operate 
a massage establishment or premises or to engage in the business of or 
to be employed as a masseur or masseuse, which is submitted to the 
Township Clerk shall be approved by the Township Council before 
any license is issued. 

 
b. The Township Council shall not approve the application if, on the 

basis of the past criminal record of the applicant or of the principals 
thereof, or on the basis of other evidence of bad character or morals, it 
shall determine that the granting or renewal of such license would tend 
to encourage or permit criminal or immoral activities within the 
Township of Cherry Hill. 
(Ord. #71-51, § 5, 12-27-71) 

 
6-8.5 Prohibited Acts. 
 

a. No person engaged or employed in the business of a masseur or 
masseuse shall treat a person of the opposite sex. (Ord. #71-51, § 6, 
12-27-71) 

 
6-8.6 Exemptions.  The provisions of this section shall not apply to massage or 
physical therapy treatments given: 
 

a. In the office of a licensed physician, osteopath, chiropractor or 
physical therapist. 

 
b. In a regularly established medical center, hospital, or sanitarium 

having a staff which includes licensed physicians, osteopaths, 
chiropractors and/or physical therapists. 

 
c. By any licensed physician, osteopath, chiropractor or physical 

therapist in the residence of his patient. 
(Ord. #71-51, § 7, 12-27-71) 

                 Rev. Ord. Supp. 
4/99 

 
 
 

Indianapolis, Indiana 
City Code 

  
 



 
 

Chapter 911 MASSAGE PARLORS, BATHHOUSES AND 
RELATED ENTERPRISES* 

 
__________  

*Editor's note: G.O. 51, 2001, § 2, adopted June 4, 2001, 183, 1997, states that G.O. 
183, 1997, is amended by the deletion of the expiration date of July 1, 2002, as provided 
in section 29 thereof. It is the intent of this ordinance that the provisions of G.O. 183, 
1997, which amended the "Municipal Code of Indianapolis and Marion County, Indiana" 
and the "Revised Code of the Consolidated City and County" shall not expire, but shall 
remain in full force and effect, and as they may have been amended, renumbered, or 
recodified since the effective date thereof.  

Cross references: General provisions regarding licenses, ch. 801.  
 
__________  
  
Sec. 911-1. Definitions.  
Sec. 911-2. License required; exemption.  
Sec. 911-3. Applications for massage parlor, bathhouse, escort service, body painting 
studio or nude modeling studio licenses.  
Sec. 911-4. Applications for massage therapist, escort, body painting model, or nude 
model licenses.  
Sec. 911-5. Issuance or rejection of application.  
Sec. 911-6. Fees.  
Sec. 911-7. Operation.  
Sec. 911-8. Enforcement and penalties.  

 
Sec. 911-1. Definitions. 

As used in this chapter, the following terms shall have the meanings ascribed to 
them in this section.  

Bathhouse means any building, room, place or establishment, other than a 
regularly licensed hospital, dispensary, hotel, rooming house or public lodging house, 
where members of the public are provided with baths, regardless of whether steam, 
vapor, water, sauna or otherwise.  

Body painting model means a person who allows any part of his or her body to be 
painted with any paint, dye, tint, spray or other material while such person is serving as 
an employee or receiving other compensation by or through any body painting studio as 
defined herein.  

Body painting studio means any shop, establishment, place of business or other 
operation that employs or otherwise compensates persons for serving as models for the 
painting of any part of the human body with any paint, dye, tint, spray or other material.  

Escort means and includes a person who is employed, advertised or promoted by, 
associated with, or otherwise compensated by or through, an escort service for serving as 
an escort, host or hostess, and who is not licensed as a massage therapist or nude model.  
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Escort service means any shop, establishment, place of business, business 
association, or other operation that promotes, advertises, employs or otherwise 
compensates persons to serve as escorts, and that is not licensed as a massage parlor, 
nude modeling studio, body painting studio, taxicab, or limousine.  

Massage means any method of treating the superficial soft parts of the body for 
remedial or hygienic purposes, consisting of rubbing, stroking, kneading or tapping with 
the hands or instruments.  

Massage parlor means any building, room, place or establishment, other than:  
(1)     A massage therapy school certified by the state;  
(2)     A regularly licensed hospital or dispensary; or  
(3)     A facility wherein each person who administers a massage is exempt from the 
license requirement under subsection (c) of section 911-2 of the Code;  
where nonmedical and nonsurgical manipulative exercises are practiced upon the human 
body with or without the use of mechanical or bath devices, by anyone not a physician, 
osteopath, chiropractor, podiatrist or physical therapist duly registered with and licensed 
by the state.  

Massage therapist means a person who practices, administers or teaches all or any 
of the subjects or methods of treatment defined herein as massage therapy.  

Massage therapy means the act of body massage, either by mechanical or 
electrical apparatus or otherwise, for the purpose of reducing or contouring the body by 
the use of oil rub, salt, hot and cold packs, cold showers and cabinet baths.  

Nude model means a person who engages in nude modeling for a nude modeling 
studio.  

Nude modeling means the posing by a human male or female with his or her 
sexual and/or genital areas not covered by a fully opaque covering, while such person is 
an employee or receiving other compensation by or through any nude modeling studio, as 
defined in this section, and shall not include any activity which involves the touching of 
another person; however, nude modeling at or on behalf of any properly accredited 
institution of higher education shall not fall within this definition.  

Nude modeling studio means any shop, establishment, place of business or other 
operation that employs or otherwise compensates persons for serving as models for 
purposes of nude modeling. However, any properly accredited institution of higher 
learning shall not fall within this definition.  

Person employed means and includes a massage therapist, body painting model, 
escort or nude model who performs any function at an establishment required to be 
licensed under this chapter, either:  
(1)     As an employee or independent contractor; or  
(2)     Otherwise, with the knowledge and consent;  
of the owner or operator of the establishment.  

Sexual and/or genital area means and includes human male or female genitals, 
pubic area, anus or perineum, and human female vulva or breast.  
(G.O. 183, 1997, § 11)  

 
Sec. 911-2. License required; exemption. 

  
 



(a)     It is unlawful for a person or firm to operate, conduct or maintain a massage parlor, 
bathhouse, escort service, body painting studio or nude modeling studio in the city 
without first having obtained a license therefor from the controller.  
(b)     It shall be unlawful for a person employed in the city to be paid:  
(1)     As a massage therapist, escort, body painting model, or nude model; or  
(2)     To perform massages;  
unless such person first obtains a license therefor from the controller.  
(c)     Notwithstanding the provisions of subsection (b) of this section, a person who has:  
(1)     Been awarded the National Certificate for Therapy Massage and Body Work; or  
(2)     Graduated from an institute of professional massage therapy instruction accredited 
by the state in which it is located;  
may engage in massage therapy in the city without first having obtained a massage parlor 
license or massage therapist license therefor from the controller.  
(G.O. 183, 1997, § 11)  

 
Sec. 911-3. Applications for massage parlor, bathhouse, escort service, body 

painting studio or nude modeling studio licenses. 
(a)     The application for a license to operate a massage parlor, bathhouse, escort service, 
body painting studio or nude modeling studio under this chapter shall be made with the 
controller on forms provided by the controller, and shall contain the following 
information:  
(1)     The name of the applicant, and all aliases and business names used by the licensee 
to conduct the business;  
(2)     The residence address of the applicant, and applicant's residence addresses for the 
past three (3) years;  
(3)     The business address of the applicant;  
(4)     The number of massage tables, showers, stalls or other such individual units in the 
establishment;  
(5)     The age, date of birth and citizenship of the applicant, in the case of individuals, 
and of the manager and officers in the case of a corporation;  
(6)     The names, addresses, ages, citizenship and designations of each person employed 
in or who has a financial interest in the applicant's establishment;  
(7)     Whether the applicant or in the case of a corporation, its managers, officers, 
directors or stockholders, have ever been previously engaged in operating a massage 
parlor, bathhouse, escort service, body painting studio or nude modeling studio;  
(8)     Whether any applicant, or in the case of a corporation, its managers, officers, 
directors or stockholders, have ever been convicted of any act of violence, moral 
turpitude, sex offense including but not limited to prostitution or public indecency 
involving the act of touching oneself or another in a sexual manner, or prior violation of 
this chapter;  
(9)     An agreement by the operator permitting inspection; and  
(10)     The type of license for which the applicant is applying.  
(b)     If there is any change in the licensed business during the term of the license such 
that the information provided in the application form is no longer complete or accurate, 
then the licensee shall notify the controller in writing within thirty (30) days after such 
change occurs. Failure to comply with this subsection shall be a violation of the Code.  

  
 



(G.O. 183, 1997, § 11)  
 

Sec. 911-4. Applications for massage therapist, escort, body painting model, or nude 
model licenses. 

(a)     Along with the operator's application for a license, there shall be filed a verified 
application by each person employed in the establishment who is required by this chapter 
to be licensed. The application shall contain the following information regarding the 
person:  
(1)     Name and aliases;  
(2)     Age, and date of birth;  
(3)     Address and former addresses for past three (3) years;  
(4)     Citizenship;  
(5)     Whether convicted of any public offense concerning an act of violence, moral 
turpitude, sex offense including but not limited to prostitution or public indecency 
involving the act of touching oneself or another in a sexual manner, or prior violation of 
this chapter; and  
(6)     Nature of work performed.  
(b)     The Health and Hospital Corporation of Marion County may establish restrictions 
on the activity of persons licensed under this chapter with respect to communicable 
diseases. An applicant for such a license shall demonstrate to the controller, by certificate 
or otherwise, his or her compliance with such restrictions, if any, at the time of 
application and throughout the term of the license.  
(c)     All applicants for licenses to engage in the practice of massage therapy and who are 
not exempt under subsection 911-2(c) of this chapter must submit a certificate or affidavit 
of their respective qualifications as to schooling, training and experience, and where and 
how obtained.  
(G.O. 183, 1997, § 11)  

 
Sec. 911-5. Issuance or rejection of application. 

(a)     Before a license under this chapter is issued, the controller shall investigate the 
character of the applicant and the officers, directors and managers of the business if the 
applicant is a corporation. No license shall be issued if the controller determines that:  
(1)     Any of such persons previously have been connected with any massage parlor, 
bathhouse, escort service, body painting studio or nude modeling studio where the license 
therefor has been revoked, or where any law applicable to such establishments has been 
violated; or  
(2)     The premises sought to be licensed fail to comply in any manner with any 
applicable laws or ordinances.  
(b)     No person who has been convicted of any public offense concerning an act of 
violence, moral turpitude, sex offense including but not limited to prostitution or public 
indecency involving the act of touching oneself or another in a sexual manner, and no 
business who employs such a person, shall be licensed as an escort or escort service.  
(G.O. 183, 1997, § 11)  

 
Sec. 911-6. Fees. 

  
 



(a)     The annual license fee for each person who operates, conducts or maintains a 
massage parlor, bathhouse, escort service, body painting studio or nude modeling studio, 
or any combination thereof, shall be two hundred fifty dollars ($250.00).  
(b)     The annual license fee for each person employed as a massage therapist, escort, 
body painting model or nude model shall be twenty-five dollars ($25.00).  
(G.O. 183, 1997, § 11)  

 
Sec. 911-7. Operation. 

(a)     No massage parlor, bathhouse, escort service, body painting studio or nude 
modeling studio shall be operated or conducted in living quarters, and no one shall use 
such business premises for a place of habitation. No massage parlor, bathhouse, escort 
service, body painting studio or nude modeling studio shall have a separate entrance or 
opening to living quarters, and the entrances to such business premises must be separate 
from the entrances to any places of habitation.  
(b)     No person employed by any licensee under this chapter or allowed to be within 
view of any of the services rendered by a massage parlor, bathhouse, escort service, body 
painting studio or nude modeling studio shall be under the age of twenty-one (21) years.  
(c)     Each person employed in an establishment licensed under this chapter, except nude 
models while actually engaged in nude modeling, shall wear clean outer garments with a 
fully opaque covering of such person's sexual and/or genital areas.  
(d)     The sexual and/or genital areas of patrons of establishments required to be licensed 
under this chapter must be covered with towels, clothes or undergarments when in the 
presence of an employee, masseur, masseuse, massage therapist, escort, body painting 
model, nude model, or other patron.  
(e)     No person in any establishment licensed under this chapter, and no escort, shall 
place his or her hand upon, touch with any part of his or her body, fondle in any manner, 
or massage a sexual and/or genital area of any other person.  
(f)     No person employed in an establishment licensed under this chapter shall perform, 
offer or agree to perform, any act which shall require the touching of the patron's genitals.  
(g)     Every massage parlor, bathhouse, escort service, body painting studio or nude 
modeling studio shall be open for inspection during all business hours and at other 
reasonable times by police officers, health and fire inspectors, and duly authorized 
representatives of the city upon the showing of proper credentials by such persons.  
(h)     Any bathhouse, massage parlor, escort service, body painting studio or nude 
modeling studio, or any combination thereof, is prohibited from installing or maintaining 
any lock or similar device on the inside of any door of such business which cannot be 
operated by key or knob from the exterior of such door.  
(G.O. 183, 1997, § 11)  

 
Sec. 911-8. Enforcement and penalties. 

A person who violates any provision of this chapter shall be punishable as 
provided in section 103-3 of the Code; provided, however, the fine imposed for such 
violation shall not be less than two hundred dollars ($200.00), and each day that an 
offense continues shall constitute a separate violation.  
(G.O. 183, 1997, § 11)  
 

  
 



Falls Church, Virginia 
City Code 

 
ARTICLE I. GENERAL PROVISIONS 

 
Sec. 19.1-1. Short title.  

 
 This chapter may be referred to as the “Massage Ordinance.” 
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-2. Declaration of findings and policy. 
 
 It is hereby declared that the city has found in necessary and proper to exercise its 
regulatory authority under the police power for the protection of the health, safety and 
general welfare of its citizens by providing for the permitting and regulation of massage 
therapists and massage establishments.  
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-3. Definitions. 
 
 The following words and phrases, when used in this chapter, shall for the purpose 
of this chapter, have the meanings set forth below except in those instances where the 
context clearly indicates a different meaning: 
 
 Chief means the city of City of Falls Church chief of police, or the chief’s 
designee. 
 
 Client means any person receiving a massage from a massage therapist who has 
been compensated for administering the massage. 
 
 Disqualifying offenses means offenses which disqualify an applicant from 
obtaining a permit pursuant to this chapter or, if the offender already holds a permit, 
which mandate revocation of the permit. Disqualifying offenses are: 
 

(1) Conviction, plea of nolo contendere or a forfeiture on a charge of violating 
any provision of sections 18.2-346, 18.2-347 through 18.2-355 through 
18.2-358, 18.2-361, 18.2-368, 18.2-370, 18.2-370.1, 18.2-371, 18.2-386.1, 
18.2-387 of the Code of Virginia, which laws relate to sexual offenses, or 
any provision of an ordinance of the city or a law or ordinance of another 
jurisdiction which prohibits the same conduct, within the past ten (10) 
years. 

 

  
 



(2) Conviction, plea of nolo contendere or a forfeiture on a charge of violating 
any provision of this chapter, or on a charge of violating a similar law in 
any other jurisdiction, within the past five (5) years. 

 
(3) Making a false statement on a permit application. 

 
Erogenous areas means the genitals and the nipples and areolae. 

 
 Massage means the treatment, for compensation, of soft tissues for therapeutic 
purposes by the application of massage and bodywork techniques based on the 
manipulation or application of pressure to the muscular structure or soft tissues of the 
human body, unless the massage is excluded from regulation by section 19.1-4. 
 
 Massage establishment means any fixed place of business where a massage is 
administered to a client, unless the place is excluded from regulation by section 19.1-4. 
 Massage therapist means any individual certified as a massage therapist by the 
Board of Nursing of the Commonwealth of Virginia. 
 
 Out-call massage means any massage administered for compensation at a location 
other than at a massage establishment. 
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-4. Exclusions 
 
 The provisions of this chapter do not apply to the following massages, and such 
massages are expressly excluded from the requirements of this chapter: 
 

(a) A massage obtained only to the scalp, face, neck, shoulders, arms, 
hands, and/or feet. 

 
(b) A massage of the upper body while the client of fully clothed and 

seated in a chair. 
 

(c) A massage administered in a hospital, or medical clinic or in the office 
of a physician, chiropractor, osteopath or physical therapist licensed by 
the Commonwealth of Virginia. 

 
(d) A massage administered in a nursing home, convalescent care facility, 

assisted living facility, progressive care facility or life care facility. 
 

(e) A massage administered by a physician, chiropractor, osteopath, 
physical therapist or nurse, licensed by the Commonwealth of 
Virginia, in any location. 

 

  
 



(f) A massage administered at an organized public event, such as a health 
fair or sporting event, which is open for participation or viewing by the 
general public. 

 
(g) A massage administered at a school which offers a massage therapy 

program that has received programmatic approval from the Virginia 
Board of Education, Office of Proprietary schools, or that has been 
certified or approved by the Virginia State Council of Higher 
Education; provided, however, that this exclusion applies only if the 
individual administering the massage is a student enrolled at the school 
and receives no compensation for doing so. 

 
(Ord. No. 1726, 12-9-02) 
 

ARTICLE II. MASSAGE THERAPIST PERMIT 
 

Sec. 19.1-5. Permit required. 
 

(a) It is unlawful for any person to offer or administer a massage in the city unless 
he or she has a valid massage therapist permit issued by the chief of police. 

 
(b) It is unlawful for the owner, operator or manager of any massage 

establishment to allow any person who does not have the permit required by 
this section to administer any massage in the establishment.  

 
(c) The chief shall not issue a massage therapist permit to any person who is not 

certified by the Board of Nursing of the Commonwealth of Virginia as a 
massage therapist. 

 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-6. Permit application, duty to update. 
 
 Each application for a massage therapist permit shall be upon a form prepared by 
the chief. The applicant shall provide full answers to all questions on the application 
under oath. The completed application shall contain the following information, as well as 
other information which the chief deems necessary to properly evaluate the application: 
 

(a) The applicant’s full name, names by which the applicant previously 
was known, date and place of birth, current residential and business 
addresses and telephone numbers, and e-mail address.  

 
(b) A copy of the applicant’s massage therapist certification from the 

Board of Nursing of the Commonwealth of Virginia. 
 

  
 



(c) The applicant’s personal characteristics, such as height, weight, eye 
color, hair color, sex and race. 

 
(d) The names and addresses of all massage establishments where the 

applicant has been employed as a massage therapist within the past 
three (3) years. 

 
(e) Whether the applicant currently holds or previously held a permit or 

license to offer or administer massages anywhere in Virginia or in any 
other state. If the applicant holds or has held any such permit or 
license, the applicant shall provide the license or permit number and 
the identity of the issuing authority, and whether such permit or license 
has even been revoked or suspended and the reason therefore. 

 
(f) The applicant’s criminal record, if any, other than misdemeanor traffic 

violations or traffic infractions, a complete set of the applicant’s 
fingerprints which shall be taken as directed by the chief, a consent 
form allowing the chief to obtain a search of the central criminal 
records exchange, and an investigation fee in the amount established 
by the Virginia State Police for conducting the records search. 

 
(g) One (1) full-face and one (1) profile photograph, in a size designated b 

the chief. 
 

(h)  The application fee of fifty dollars ($50.00). The fee is in addition to 
any business or occupation or occupation license tax imposed by the 
city, and any other taxes or fees which may be required to engage in 
the business. During the term of the permit, each person to whom a 
massage therapist permit is issued under this section must report to the 
chief any change in the information required by subsections (a), (b), 
(e) or (f) within twenty-one (21) days of learning of the change. 

 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-7. Issuance or denial. 
 

(a) The chief shall act upon the application for a massage therapist permit within 
twenty-one (21) days from the date the chief receives the application. 

 
(b) If the chief determines from the information contained in the permit 

application and from the chief’s investigation that the applicant has committed 
no disqualifying offenses and that the applicant is otherwise qualified under 
this chapter to administer massage therapy in the city, the chief shall issue the 
permit. Each permit issued by the chief shall be the property of the city and it 
shall be returned to the chief in the event the permit is suspended or revoked 
in accordance with section 19.1-9 or section 19.1-27. 

  
 



 
(c) If the chief determines from the information contained in the permit 

application and from the chief’s investigation that the applicant has committed 
one or more disqualifying offenses or is otherwise unqualified under this 
chapter to administer massage therapy in the city, the chief shall deny the 
application. 

 
(d) If the chief denies an application, the chief shall provide the applicant with 

written notice setting forth the grounds for the denial. Any appeal shall be 
filled by the applicant with the Falls Church police department within thirty 
(30) days after the applicant receives the notice and shall specify the grounds 
for appeal. The Falls Church city manager shall hold an appeal hearing as 
promptly as practicable and in no event more than sixty (60) days after the 
appeal is filed.  

 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-8. Term. 
 
 A massage therapist permit shall be valid for one (1) year from the date of 
issuance, unless sooner suspended or revoked. Within thirty (30) days before the 
expiration date, a permitted massage therapist may apply for a new permit. 
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-9. Validity of permit dependent upon the validity of state certification. 
 
 The validity of a massage therapist permit issued under this chapter is dependent 
upon the validity of the sate certification as a massage therapist. Suspension of a massage 
therapist’s certification by the Commonwealth of Virginia shall result in the automatic 
suspension of the permit issued under this article. Revocation of a massage therapist’s 
certification by the Commonwealth of Virginia shall result in the automatic revocation of 
the permit issued under this article. Automatic suspensions and revocations are not 
subject to the appeal procedures established in section 19.1-27. 
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-10. Not transferable. 
  
 Massage therapist permits are not transferable.  
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-11. Permit display. 
 

  
 



 Every person to whom a massage therapist permit has been granted shall display 
the permit while in a massage establishment. 
 
(Ord. No. 1726, 12-9-02) 
 

ARTICLE III. MASSAGE ESTABLISHMENT PERMIT 
 

Sec. 19.1-12. Permit required. 
 
 It is unlawful for any person to own or operate a massage establishment in the city 
unless they have a valid massage establishment permit issued by the chief. 
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-13. Permit application, duty to update. 
 
 Each application for a massage establishment permit shall be upon a form 
prepared by the chief. The applicant shall provide full answers to all questions on the 
application under oath. The complete application shall contain the following information, 
as well as other information that the chief deems necessary to properly evaluate the 
application: 
  

(a) Full application process. 
 

(1) A description of the facilities and services to be available on the 
premises of the proposed establishment. 

 
(2) The location and mailing address of the establishment. 

 
(3) The name under which the establishment will operate. 

 
(4) The applicant’s full name, names by which the applicant previously 

was known, date and place of birth, incorporation or organization, and 
current residential and business addresses and telephone numbers, as 
applicable. If the applicant is privately held corporation or company, it 
must supply the information for the corporation or company, each 
officer and each director. If the applicant is a publicly held 
corporation, it must supply the information for the corporation and the 
officer or agent who will responsibility for the daily operations of the 
establishment. If the applicant is a partnership, it must supply the 
information for the partnership and for each partner. 

 
(5) Whether the applicant currently holds or previously held a permit or 

license to operate a massage establishment or to administer massages 
anywhere is Virginia or any other state. If the answer is affirmative, 
the license or permit number, the identity of the issuing authority and 

  
 



whether such permit or license has ever been revoked or suspended 
and the reason therefore. If the applicant is a privately held 
corporation or company, it must supply the information for the 
corporation or company, each officer and each director. If the 
applicant is a publicly held corporation, it must supply information for 
the corporation and for the officer or agent who will have 
responsibility for the daily operations of the establishment. If the 
applicant is a partnership, it must supply the information for the 
partnership and for each partner. 

 
(6) The criminal record, if any, other than misdemeanor traffic violations 

or traffic infractions, of the applicant and a consent form allowing the 
chief to obtain a search of the criminal records exchange. If the 
applicant is a privately held corporation or company, it must supply 
the information for each officer and each director. If the applicant is a 
publicly held corporation, it must supply the information for the 
officer or agent who will have responsibility for the daily operations 
of the establishment. If the applicant is a partnership, it must supply 
the information for each partner. Each application shall b 
accompanied by an investigation fee in an amount equal to the fee 
established by the Virginia State Police for conduction a records 
search multiplied by the number of persons making disclosures and 
providing consent forms. 

 
(7) The name of the operator or manager of the massage establishment. If 

the operator or manager of the massage establishment is not an 
applicant, then the operator or manager must provide the information 
required in this section relative to the applicant. 

 
(b) Streamlined application process. If any individual required by subsection (a) 

to disclose information holds a massage therapist permit issued under this 
chapter, that individual may supply, in lieu of the information required by 
subsections (a)(4), (a)(5) and (a)(6), his or her name and permit number and 
either a statement that no changes have occurred since he or she completed the 
application for the massage therapist permit or a life of any such changes. 

 
(c) [Changes in required information.] During the term of the permit, the 

applicant must report to the chief any change in the information required in 
the permit application within twenty-one (21) days of learning of the change. 

 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-14. Issuance or denial. 
 

(a) The chief shall act upon the application for a massage establishment permit 
within sixty (60) days from the date the chief receives the application. 

  
 



 
(b) If the chief determines from the information contained in the permit 

application and from the chief’s investigation that the proposed establishment 
will meet the requirements of this chapter, that neither the applicant, nor any 
officers or directors thereof, or its operator or manager, have committed any 
disqualifying offenses and are otherwise qualified under this chapter to engage 
n such business in the city, the chief shall issue the permit. Each permit issued 
by the chief shall be the property of the city and shall be returned to the chief 
in the event it is suspended or revoked in accordance with section 19.1-27. 

 
(c) If the chief determines from the information contained in the permit 

application and from the chief’s investigation that the proposed establishment 
will not meet the requirements of this chapter, or that the applicant, an officer 
or director thereof, or an operator or manager have committed one (1) or more 
disqualifying offenses or are otherwise unqualified under this chapter to 
engage in such business in the city, the chief shall deny the application. 

 
(d) If the chief denies an application, the chief shall provide the applicant with 

written notice setting forth the grounds for the denial. Any appeal shall be 
filed by the applicant with the Falls Church police department within thirty 
(30) days after an applicant receives the notice and shall specify the grounds 
for appeal. The city manager shall hold an appeal hearing as promptly as 
practicable and in no event more than sixty (60) days after the appeal is filed. 

 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-15. Term. 
 
 A massage establishment permit shall be valid for one (1) year from the date of 
issuance, unless sooner suspended or revoked. Within sixty-five (65) days before the 
expiration date, a permitted massage establishment may apply for a new permit. 
 
(Ord. N.o. 1726, 12-9-02) 
 

Sec. 19.1-16. Permit transfer or change of location. 
 

(a) Massage establishment permits are not transferable from one (1) person to 
another whether by sale, lease, merger or otherwise. 

 
(b) If a privately held corporation or company or a partnership holds a massage 

establishment permit issued under this chapter, the transfer of more than ten 
(10) percent of the ownership of the corporation, company or partnership to a 
person or entity who was not an owner when the application was made shall 
cause the automatic expiration of the permit. The expiration shall occur on the 
date of the transfer. 

 

  
 



(c) A change of location of a massage establishment may be approved by the 
chief and the establishment’s permit transferred to the new location, provided 
the establishment continues to comply with all applicable provisions of this 
Code. 

 
(Ord. No. 1726, 12-9-02) 
 

Sec. 1-17. Permit display. 
 
 Every person to whom a massage establishment permit is issued shall display the 
permit in a conspicuous place in the massage establishment, so that it may be readily seen 
by the persons entering the premises. 
 
(Ord. No. 1726, 12-9-02) 
 

ARTICLE IV. MINIMUM STANDARDS 
 

Sec. 19.1-18. Compliance with zoning ordinance. 
 
 Massage establishments shall be located in a proper zoning district, as specified in 
the Falls Church City Code. 
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-19. Requirements for massage establishments. 
 

(a) All massage establishments shall comply with all applicable provisions of the 
Virginia Uniform Statewide Building Code, including those provisions 
relating to lighting, ventilation, toilet facilities and accessibility. 

 
(b) Nondisposable tools of the trade shall be disinfected after use upon one client. 

 
(c) Walls, ceilings, floors, bathrooms, and all other physical facilities for the 

establishment shall be kept in god repair and maintained in a sanitary 
condition. 

 
(d) All towels and tissue, all sheets and other coverings shall be used singularly 

for each client and discarded for laundry or disposal immediately after use.  
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-20. Cleanliness of therapists. 
 
 Every massage therapist shall cleanse his or her hands thoroughly with soap and 
hot running water immediately before administering each massage. 
 

  
 



(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-21. Massaging clients with skin inflammation or eruptions prohibited. 
 
 No massage therapist may knowingly massage any client infected with any 
fungus or other skin infections, nor shall service by performed on any client exhibiting 
skin inflammation or eruptions, unless a licensed physician certifies that a client may be 
safely served. 
 
(Ord. No. 1726, 12-9-02) 
 

Sec.19.1-22. Massaging clients while a therapist ill prohibited. 
 
 No massage therapist may massage any client when the massage therapist is 
suffering from any communicable disease transmitted by skin-to-skin contact or through 
the secretions of the respiratory tract, including, but not limited to, infectious 
tuberculosis, measles, meningococcal disease, mumps, chicken pox and hemophilus 
influenzae type b, or from any skin lesions or disease on the hands or arms, or any nasal 
or ear discharge or inflamed eyes. 
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-23. Massaging, touching, exposing erogenous areas. 
 
 It is unlawful for any person, in a massage establishment or during the course of 
an out-call massage transaction, to touch, with any part of his or her body or with any 
object, another person’s clothed or unclothed erogenous area. 
 

(a) It is unlawful for any person, in a massage establishment or during the 
course of an out-call massage transaction, to fail to conceal his or her 
erogenous areas with a fully opaque covering while the presence of 
others. 

 
(b) It is unlawful for any person owning, operating or managing a massage 

establishment or out-call massage business to knowingly cause or 
allow, in or about such massage establishment or as a part of an out-
call massage business, any agent, employee or any other person under 
his control or supervision to perform any act prohibited by this section. 

 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-24. Restrictions on out-call massages. 
 
 Out-call massage may be administered only in the residence of the client. 
“Residence” means one (1) or more rooms in a residential building or residential portion 
of a building which are arranged, designed, used or intended for use as a complete, 

  
 



independent living facility which includes permanent provisions for living, sleeping, 
eating, cooking and sanitation. “Residence” shall not include a motel, hotel, or other 
accommodation used for transient occupancy. 
 
(Ord. No. 1726, 12-9-02) 
 

ARTICLE V. PENALTIES AND ENFORCEMENT 
 

Sec. 19.1-25. Violations of chapter. 
 
 Any person violating any provision of this chapter shall be guilty of a Class 1 
misdemeanor.  
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 1-26. Right of entry to enforce chapter. 
 
 The chief, the director of health, the zoning administrator and the building 
official, or their duly authorized agents, are hereby authorized to enter, examine and 
survey, during business hours, any premises in the city for which a massage 
establishment permit has been issued pursuant to this chapter for the purpose of 
inspection and to enforce the provisions of this chapter. The director of health will make 
best efforts to inspect each massage establishment at least one (1) time per year to 
determine whether it is being operated in compliance with this chapter. This section shall 
not restrict or limit the right of entry vested in any law enforcement agency. 
 
(Ord. No. 1726, 12-9-02) 
 

Sec. 19.1-27. Revocation or suspension of permits. 
 

(a) Grounds for revocation of any permit granted under this chapter exist if the 
permittee, operator or manager has committed any disqualifying offense or 
repeatedly has had a permit issued under this chapter suspended. If the 
permittee is a private held corporation or company, grounds for revocation 
exist in the event of such conduct by the corporation or company or by any 
officer or director. If the permittee is a publicly held corporation, grounds for 
revocation exist in the event of such conduct by the corporation or by any 
officer or agent who has responsibility for the daily operations of the 
establishment. If the permittee is a partnership, grounds for revocation exist in 
the event of such conduct by the partnership or any partner. 

 
If the chief believes that grounds for revocation of a permit exist, the chief shall  

give the permittee written notice enumerating the grounds and declaring the chief’s intent 
to hold a hearing at a specified date and time to determine whether revocation is 
warranted. The notice shall be mailed, by certified mail, to the permittee’s last know 
address, at least ten (10) days prior to the date set for the hearing. At the hearing, the 

  
 



permittee may be represent by counsel, may cross examine witnesses and may present 
evidence in his favor. If the chief finds that any ground for revocation in fact exists, the 
chief shall revoke the permit. The chief shall issue a written notice of his findings and 
decision within ten (10) workdays of the hearing. Any appeal shall be filed by the 
permittee with the Falls Church police department within thirty (30) days after a 
permittee receives the notice and shall specify the grounds for appeal. The chief’s action 
remains in effect during the pendency of the appeal. The city manager shall hold an 
appeal hearing as promptly as practicable and in no event more than sixty (60) days after 
the appeal is filed. 
 

(b) Grounds for suspension of any permit granted under this chapter exist is the 
permittee has failed to comply with any provisions of this chapter other than 
those which mandate revocation. If the permittee is a privately held 
corporation or company, grounds for suspension exist in the event of such 
failure to complay by the corporation or company or by any officer or 
director. If the permittee is a publicly held corporation, grounds for 
suspension exist in the event of such failure to comply by the corporation or 
by any officer or agent who has responsibility for the daily operations of the 
establishment. If the permittee is a partnership, grounds for suspension exist in 
the event of such failure to comply by the partnership or any partner. The 
chief or any person with a right of entry under section 19.1-26 may order the 
suspension of the permit with or without notice. The order shall set forth the 
reasons for the suspension. A copy of the suspension order shall be hand 
delivered or mailed by certified mail to the permittee’s last known address. 
The chief may end a suspension at any time if the reason for the suspensionis 
corrected. Any appeal shall be filed by the permittee with the Falls Church 
police department within thirty (30) days after a permittee receives the 
suspension order and shall specify the grounds for appeal. The city manager 
shall hold an appeal hearing as promptly as practicable and in no event more 
than sixty (60) days after the appeal is filed. 

 
(Ord. No. 1726, 12-9-02) 

  
 



 
 
 
 
 
 
 
 

APPENDIX C 
 

CASE SYNOPSES BY ISSUE ADJUDICATED 
 



PLEASE NOTE 
 
In Appendix C you will find a comprehensive compilation of all massage parlor 

cases that were summarized by NOLC lawyers and law clerks, which are listed according 
to the issues adjudicated in those particular cases.  

In most cases more than one issue was adjudicated and therefore the case synopsis 
can be found under more than one issue heading.  

Also, the synopses are listed according to the court that rendered the decision, for 
example, under circuit court or state court, with circuit court decisions at the top of the 
list. All cases from U.S. District Court cases are listed under the state in which they are 
located. 
 

  
 



UNITED STATES SUPREME COURT  
DISMISSALS FOR WANT OF SUBSTANTIAL FEDERAL QUESTION 

 
Below is a list of massage parlor cases that have either cited the cases that the 

U.S. Supreme Court dismissed for want of a substantial federal question or have been 
those that were actually dismissed by the High Court on that basis.  

In other words, the cases below include the five landmark cases that the U.S. 
Supreme Court dismissed for want of a substantial federal question – Wright v. 
Indianapolis, Smith v. Keator, Rubenstein v. Cherry Hill, Kisley v. City of Falls Church, 
and Patterson v. City of Dallas – the other cases below have simply used the strong 
precedential value of such dismissals as the rationale for their holdings, with most citing 
the five landmark cases in their decisions. 

The landmark cases were dispositive of such claims by massage parlors as: 
massage parlor ordinances are an unreasonable abridgement of the right to pursue a 
livelihood, they create an unconstitutional irrebuttable presumption that massages lead to 
illicit sexual behavior and a ban on same-sex massage violates the equal protection clause 
due to its sex-based classification.18 
 As the U.S. Supreme Court has held, dismissals of this kind are to be treated as 
dispositions on the merits and lower federal courts are bound by the decisions of these 
dispositions. (See Hicks v. Miranda, 422 U.S. 332 (1975)) 
 As noted in the introduction to this case law study, we have offered the 
ordinances in these five landmark cases as examples of well-drafted ordinances that have 
withstood judicial review all the way to the High Court. 
  

Third Circuit 
 

Colorado Springs Amusements, Ltd. v. Rizzo, 
524 F.2d 571 (3d Cir. 1975) cert. denied 428 U.S. 913 (1976) 

A group of massage parlor owners challenged the validity of a city ordinance 
restricting employees of massage parlors from massaging anyone of the opposite sex.  
The U.S. District Court for the Eastern District of Pennsylvania held the ordinance 
unconstitutional because, inter alia, “the ordinance fashioned a classification based upon 
gender and that there was no rational relationship between the prohibition and the object 
sought to be accomplished, thus making out an equal protection violation.” The U.S. 
Court of Appeals for the Third Circuit reversed, ruling that the classification created by 
the ordinance was neutral on its face because it applied equally to both men and women. 

The massage parlor owners also argued that while the ordinance might treat both 
sexes the same, it treats members of both sexes in a reprehensible manner and thus denies 
equal protection to all.  To support this argument, the plaintiffs argued that the ordinance 
                                                 
18 Cautionary Note: Massage parlor ordinances that do not have provisions identical to those in Wright v. 
Indianapolis; Smith v. Keator; Rubenstein v. Cherry Hill; Kisley v. City of Falls Church; and Patterson v. 
City of Dallas (as well as the precise issues presented and necessarily decided in each case) cannot be 
thought to be precedential due to the U.S. Supreme Court dismissals for want of substantial federal 
question in the above cases because the ordinances may involve different issues or claims due to the 
difference in provisions and/or wording. (For more on this see the case Pollard v. Cockrell, 578 F.2d 1002, 
5th Cir. (1978)) 
 

  
 



“fails to consider individuals on the basis of their own capacities,” and “presum[es 
unconstitutionally] that illicit sexual conduct is apt to occur when a customer is massaged 
by someone of the opposite sex” and “creates a sex-based classification and invidiously 
discriminates on that basis.” 
 The court ruled that it was not free to adjudicate the plaintiffs’ equal protection 
contentions because the United States Supreme Court had recently dismissed three cases 
regarding challenges to similar ordinances based on a want of a substantial federal 
question.  The three cases are: Smith v. Keator, 419 U.S. 1043, dismissing for want of a 
substantial federal question 206 SE2d 203 (1974); Rubenstein v. Cherry Hill, 417 U.S. 
963 (1974), dismissing for want of a substantial federal question No. 10,027 (N.J. Sup. 
Ct., Jan. 29, 1974); and Kisley v. City of Falls Church, 409 U.S. 907, dismissing for want 
of a substantial federal question 187 SE2d 168 (1972).  

 
Fourth Circuit 

 
Hogge v. Johnson 

526 F.2d 833 (4th Cir. 1975) 
The Court of Appeals for the Fourth Circuit dismissed the plaintiffs’ argument 

seeking “injunctive and declaratory relief against local ordinances designed to regulate 
massage parlors… [prohibiting] under criminal sanction, the massage of any person by 
another of the opposite sex.” The plaintiffs claimed that the prohibition was both 
“arbitrary sex-based classification in violation of the fourteenth amendment’s Equal 
Protection Clause.” 

The court dismissed the equal protection challenge concluding that the Kisley v. 
Falls Church dismissal, by the U.S. Supreme Court for want of a substantial federal 
question is “binding upon the inferior federal courts.  It is stare decisis on issues properly 
presented to the Supreme Court and declared by that Court to be without substance.” 
 

Fifth Circuit 
 

Tomlinson v. Savannah 
543 F.2d 570 (5th Cir. 1976) 

Massage parlor owners challenged a Savannah, Georgia, ordinance. The 
appellants sought to prevent enforcement of the ordinance, which “prohibits heterosexual 
massage, imposes strict training and certification requirements on massagists, and puts 
rather onerous place and manner restrictions on the giving of massage.”  The 
establishment owners alleged that the ordinance is “an abuse of police power” and a 
“arbitrary restriction of a supposedly due process-protected right to operate a legitimate 
business” and a “violation of equal protection in that it (1) ‘irrationally’ distinguishes 
between heterosexual massages and rubdowns where the customer and massagist are of 
the same sex, and distinguishes between heterosexual massage and rubdowns where the 
customer and massagist are of the same sex, and (2) unnecessarily burdens their 
constitutionally ‘fundamental’ right to engage in a legitimate business.”  
 The Court of Appeals for the 5th Circuit dismissed the claim citing the United 
States Supreme Court dismissals of similar ordinance challenges for want of a substantial 
federal question in the following cases: Smith v. Keator, 419 U.S. 1043 (1974), 

  
 



dismissing for want of a substantial federal question, 206 SE2d 203; Rubenstein v. 
Cherry Hill, 417 U.S. 963 (1974), dismissing for want of a substantial federal question, 
No. 10,027 (N.J. Sup. Ct. Jan. 29, 1974); and Kisley v. City of Falls Church, 409 U.S. 
907 (1972), dismissing for want of a substantial federal question, 187 SE2d 168 (1972). 

The court further stated that “Appellants in those three cases contended in the 
Supreme Court that the ordinances established invidiously discriminatory sex based 
classifications in violation of the equal protection clause, worked an unreasonable 
abridgement of the right to pursue a legitimate livelihood; and created an unconstitutional 
irrebuttable presumption that all massages lead to illicit sexual behavior. The Supreme 
Court ruled that these challenges did not raise a substantial constitutional question.” 

The court also cited Colorado Springs Amusement, Ltd. v. Rizzo, 524 F.2d 571 
(3rd Cir. 1975) in which the court concluded that a U.S. Supreme Court dismissal for want 
of substantial federal question “foreclose[s] reconsideration of constitutional challenges 
identical to those made here.” 

Please Note: At the time of this case, Georgia was in the 5th Circuit, whereas now 
it is in the 11th Circuit. 
 

Sixth Circuit 
 

Song v. Elyria 
985 F.2d 840 (6th Cir. 1993) 

In Song v. Elyria the Sixth Circuit dismissed a constitutional challenge to a city 
ordinance banning cross-sex massages. The plaintiffs challenged the ordinance based on 
Equal Protection and Due Process grounds and the court disposed of those issues on the 
grounds of the precedential value of the cases that were dismissed by the U.S. Supreme 
Court for want of a substantial federal question, stating: “[n]umerous state and federal 
courts have held that similar ordinances do not violate the due process or equal protection 
provisions of the Constitution, and the Supreme Court has summarily dismissed similar 
appeals for want of a substantial federal question.”  

Specifically, the court cited: Wright v. Indianapolis, 439 U.S. 804 (1978) 
dismissing for want of a substantial federal question, 371 NE2d 1298; Smith v. Keator, 
419 U.S. 1043 (1974), dismissing for want of a substantial federal question, 206 SE2d 
203; Rubenstein v. Cherry Hill, 417 U.S. 963 (1974), dismissing for want of a substantial 
federal question, No. 10,027 (N.J. Sup. Ct. Jan. 29, 1974); and Kisley v. City of Falls 
Church, 409 U.S. 907 (1972), dismissing for want of a substantial federal question, 187 
SE2d 168 (1972). 
 

Colorado 
 

Denver v. Nielson 
572 P.2d 484 (Colo. 1977) 

 The defendant challenged a lower court decision convicting her of violating a city 
ordinance that prohibits a massage parlor employee from massaging a person of the 
opposite sex. Prior to addressing the State Constitution claims, the Supreme Court of 
Colorado recognized the United States Supreme Court decisions in Smith v. Keator, 419 
U.S. 1043 (1974), dismissing for want of a substantial federal question, 206 SE2d 203; 

  
 



Rubenstein v. Cherry Hill, 417 U.S. 963 (1974), dismissing for want of a substantial 
federal question, No. 10,027 (N.J. Sup. Ct. Jan. 29, 1974); and Kisley v. City of Falls 
Church, 409 U.S. 907 (1972), dismissing for want of a substantial federal question, 187 
SE2d 168 (1972). 
 The court stated that the U.S. Supreme Court dismissals of these cases establish a 
precedent for upholding the ordinance under the United States Constitution.  

However, the Supreme Court of Colorado found that the statute could not be 
upheld under the Colorado State Constitution stating that, “Denver's ordinance violates 
the due process clause of the Colorado Constitution, Colo. Const. Art. II, Sec. 25, by 
creating an irrational conclusive presumption.” 
 

District of Columbia 
 

Cullinane v. Geisha House, Inc. 
354 A.2d 515 (D.C. 1976) 

In Cullinane v. Geisha House, Inc., the plaintiff massage parlor claimed that the 
D.C. Code, which prohibited massagers from giving massages to anyone of the opposite 
sex, infringed on the constitutional right to pursue a legitimate occupation and created a 
gender based distinction that was constitutionally “suspect.”  

The D.C. Court of Appeals reversed and remanded the case with instructions to 
dismiss it.  The trial court had permanently enjoined the enforcement of this provision in 
the D.C. Code, finding it violative of the rights to due process and equal protection.  The 
court dismissed the case based on the recent decisions of the United States Supreme 
Court in Smith v. Keator, 419 U.S. 1043 (1974), dismissing for want of a substantial 
federal question, 206 SE2d 203; Rubenstein v. Cherry Hill, 417 U.S. 963 (1974), 
dismissing for want of a substantial federal question, No. 10,027 (N.J. Sup. Ct. Jan. 29, 
1974); and Kisley v. City of Falls Church, 409 U.S. 907 (1972), dismissing for want of a 
substantial federal question, 187 SE2d 168 (1972). 

The court said “[s]ince the issues here presented are the same, the Supreme 
Court’s actions in dismissing for want of a substantial federal question are, of course, 
equally binding upon us.  This disposes of the questions presented on the merits and 
requires a reversal of the judgment entered in the trial court.” 

 
Florida 

 
State v. Bales 

343 So.2d 9 (Fla. Sup. Ct. 1977) 
 The defendant, Bales, was charged with lewdness and practicing massage without 
a license.  The defendant, Cataldo, who was the owner of the establishment where Bales 
worked as a masseuse, was charged with aiding and abetting Bates in committing her 
crimes. The defendants argued that the statute on lewd conduct was unconstitutionally 
vague and that the statute on masseurs was unconstitutionally vague, overly broad and 
unsustainable under any legitimate state power.   

Regarding the defendants’ argument that the statute on masseurs was 
unsustainable under any state power, the Supreme Court of Florida cited Smith v. Keator, 
419 U.S. 1043 (1974), dismissing for want of a substantial federal question, 206 SE2d 

  
 



203; Rubenstein v. Cherry Hill, 417 U.S. 963 (1974), dismissing for want of a substantial 
federal question, No. 10,027 (N.J. Sup. Ct. Jan. 29, 1974); and Kisley v. City of Falls 
Church, 409 U.S. 907 (1972), dismissing for want of a substantial federal question, 187 
SE2d 168 (1972). 

The Supreme Court of the United States dismissed these three cases for want of a 
substantial federal question. Since these dismissals constitute adjudications on the merits, 
the court in this case concluded, “there is no federal constitutional impediment to the 
enactment of legislation embodying an irrebuttable presumption that the massage of a 
person by a member of the opposite sex is inconsistent with the public health, safety, or 
welfare.” Therefore the statute in question was sustainable under the state’s power to 
regulate public health, safety and welfare. 

 
Indiana 

 
Indianapolis v. Wright 

371 N.E.2d 1298 (Ind. 1978) 
City of Indianapolis v. Wright involved a massage parlor ordinance that prohibited 

opposite sex massages. The plaintiffs were massage parlor owners who had filed a 
complaint for a temporary restraining order, permanent injunction and declaratory relief.  
The trial court granted plaintiffs requests and held the ordinance unconstitutional. 

The Supreme Court of Indiana Supreme reversed the trial court’s decision. The 
court cited several cases where similar provisions were upheld under state constitutions 
and that the United States Supreme Court dismissed those cases for want of a substantial 
federal question. The court cited these cases to support its view that the due process and 
equal protection provisions of the Indiana Constitution and the United States Constitution 
are not violated by the ordinance.   
 The court also addressed the challenges against unreasonable searches and 
seizures.  The ordinance had a provision that allowed police, health or fire inspectors and 
other authorized representatives to inspect these businesses during all business hours and 
at other reasonable times.  The court said “as a member of a regulated business, a licensee 
does impliedly consent to inspections at any and all reasonable times and places by 
obtaining a license.”   

The court also noted that under this inspection scheme, no criminal prosecutions 
are authorized for a refusal to allow inspection and notice seems unreasonable when 
some violations can be concealed so easily. 

The court reversed the decision of the trial court and found the ordinance 
constitutional.   

Please Note: The United States Supreme Court dismissed this case for want of a 
substantial federal question at 439 U.S. 804 (1978). 
 

Michigan 
 

Gora v. City of Ferndale 
576 N.W.2d 141 (Mich. 1998) 

  
 



 In Gora v. City of Ferndale, the Supreme Court of Michigan rejected the 
argument that a city ordinance prohibiting cross-sex massages without a license violated 
the Equal Protection Clause of the federal and state constitutions. 

The court pointed out that the United States Supreme Court has repeatedly ruled 
that ordinances prohibiting opposite sex massage do not present a substantial federal 
question. 

The court went on to say that “In the first of these cases, Kisley v City of Falls 
Church, 187 S.E.2d 168 (1972), the Virginia Supreme Court held that an ordinance 
restricting opposite sex massages did not violate constitutional due process or equal 
protection guarantees. Id. at 696. The court concluded that, because the ordinance applied 
equally to both men and women, ‘there is nothing in the ordinance that denies the equal 
protection guaranteed by the Fourteenth Amendment . . . .’ Id. On appeal, the United 
States Supreme Court dismissed the matter for want of a substantial federal question. 
Kisley v City of Falls Church, 409 U.S. 907 (1972).” 

The court further reasoned, “Not surprisingly, in subsequent cases before the 
Supreme Court raising the identical issue, the Court has consistently rejected 
constitutional challenges. See e.g., Wright v Indianapolis, 439 U.S. 804 (1978), where the 
Court dismissed for want of a substantial federal question Indianapolis v Wright, 371 
N.E.2d 1298 (1978). The Court did the same in Smith v Keator, 419 U.S. 1043 (1974), 
and in Rubenstein v Cherry Hill Twp, 417 U.S. 963 (1974). The federal circuit and 
district courts have followed this authority. It can be said, then, that this issue has been 
conclusively decided with regard to the federal constitution, and this Court, in light of 
this authority and the merits of the arguments presented, also concludes that this 
ordinance restricting or prohibiting opposite sex massages does not violate federal equal 
protection guarantees. People v Walker,132 N.W.2d 87 (1965).” 
  Therefore, the court held that these ordinances raise no substantial federal 
question implicating the Equal Protection Clause. The Court also noted that the Michigan 
Constitution was coextensive with the federal one and thus the Equal Protection Clause 
of that document was likewise not implicated by the ordinance.  
 

New Jersey 
 

Rubenstein v. Cherry Hill 
417 U.S. 963 (1974) 

The Township of Cherry Hill ordinance licensed massage parlors, masseurs and 
masseuses and defined the necessary qualifications, and had provisions for license 
applications, and approval of the license and the issuance of annual licenses. 
 The ordinance included the following adjudicated provisions: 
 Section 6: “No person engaged or employed in the business of a masseur or 
masseuese shall treat a person of the opposite sex,” and;  
 Section 7: “The provisions of this ordinance shall not apply to massage or 
physical therapy treatments given….in the office of a licensed physician, osteopath, 
chiropractor, or physical therapist….in a regularly established medical center, hospital or 
sanitarium having a stall which includes licensed physicians, osteopaths, chiropractors, 
and/or physical therapists… by any licensed physician, osteopath, chiropractor, or 
physical therapist in the residence of his patient.” 

  
 



 The plaintiffs had three grounds for challenging the ordinance:  
 

(1) Ordinance constitutes an invalid exercise of police power and is in 
violation of due process and the equal protection clauses. 

(2) It violates the Civil Rights Act of 1964 
(3) It violates the New Jersey Civil Rights Act. 

 
The Superior Court held that the Civil Rights Act of 1964 does not apply in the case 

because the massage parlor did not employ 15 or more employees, which is the requisite 
number of employees that an employer must have to fall under the statute. 

However, the court upheld the ordinance against a challenge based on the New Jersey 
Civil Rights Act, quoting the New Jersey Supreme Court case Patterson Tavern and Grill 
Owners v. Burough of Hawthorne, 270 A2d 628 at 630, with, “If that ordinance were 
deemed currently to represent a reasonable exercise of the police power without 
infringement on any constitutional principle, then N.J.S.A. 10:1-1 would present no 
obstacle, for that particular statutory enactment was never intended to bar reasonable 
police power discriminations.”  

Therefore, the court reasoned, that the issue it must decide is whether the ordinance is 
a reasonable exercise of police power. As for that challenge, the court said, “It has been 
said in numerous decisions that an ordinance must be reasonable and not go beyond the 
public need.” The court went on to state that other cases held that “public need” means 
the preservation of decency and morality. 

The court stated that, “the ordinance in question, particularly Sections 6 and 
7(footnote), do not constitute an unreasonable exercise of police power.” The court also 
said it does not feel “that the ordinance constitutes a stereotyping of women.” 

The court quoted the Patterson Grill case, but this time the lower court decision, 108 
N.J. Super 433 (1970), with the following: “There may be a legitimate discrimination in 
the employment field where there is a reasonable and rational basis for the 
discrimination. Thus, the refusal to employ women in an all-male Turkish bath 
establishment is justifiable because of the overriding public policy of safeguarding 
decency and morality. Individual rights must yield to the police powers, properly 
exercised in the interest of the public health, morals, safety and general welfare.” 

Please Note: The U.S. Supreme Court dismissed this case for want of a substantial 
federal question. The original New Jersey Supreme Court opinion is unpublished. (N.J. 
Sup. Ct., 1974) but is attached as Appendix D. 

 
North Carolina 

 
Smith v. Keator 

206 S.E.2d 203 (N.C. 1974) 
 The city of Fayetteville adopted Section 17-14.1 of its Code of Ordinances 
requiring a city license “for the privilege of carrying on the business, trade or profession 
of masseur or masseuse and for the operation or carrying on the businesses, trade or 
professions commonly known as massage parlors, health salons, physical culture studios, 
clubs or establishments, or similar establishments by whatever name designated, wherein 
physical culture, massage, hydrotherapy or other physical treatment of the human body is 

  
 



carried on or practiced” for the purpose of protecting the general health, safety, welfare 
and morals of its citizens. 

This is an appeal from a Court of Appeals of North Carolina decision. Plaintiffs, 
engaged in the business of either a masseur or masseuse, brought this action to enjoin 
enforcement of the ordinance. Plaintiffs argued that the ordinance was unconstitutional 
because it violated due process and equal protection.  Plaintiffs argued that the ordinance 
violated due process because the ordinance permitted the city council to act arbitrarily in 
denying or revoking massage parlor licenses.  
 The Supreme Court of North Carolina did not find a violation of due process. The 
court relied on a prior state case, Cheek v. City of Charlotte, 160 S.E.2d 18 (Sup. Ct. N.C. 
1968), where the Cheek court held that “a city could regulate the operation of massage 
parlors” and that “the occupation of a massagist and the business of massage parlors…are 
proper subjects for regulation under the police power of the City of Charlotte.” Further, 
the court found that the Charlotte ordinance and the Fayetteville ordinance had the same 
provisions. Additionally, the Charlotte court held its ordinance invalid because of 
unreasonable exemptions, however, the Fayetteville ordinance had no such 
unconstitutional exemptions. 
 Moreover, the court adopted the construction of the ordinance by the Court of 
Appeals. That court recognized that under the ordinance proper notice and hearing was 
available to a party whose license might be revoked.  Therefore, because due process 
would not be denied, the ordinance was constitutional.  The court adopted the following 
construction of the ordinance: 
 

The ordinance can be construed so as to avoid constitutional deficiencies.  
Subsection (j) should be construed to allow a licensee to appear before the 
city council and present his case before his license can be revoked. The 
subsection expressly provides that a licensee must be notified by 
registered mail whenever there is a proposal to revoke his license, and this 
notice procedure would be of no use if the licensee were not allowed to 
come before the council for a hearing.  Subsection (e), likewise, should be 
interpreted in a manner that will satisfy the requirements of the due 
process clause; the city council should not be permitted to deny an 
application for a massage license except upon reasonable grounds, and 
after notice and a hearing.  When interpreted in this way, the licensing 
provisions of the ordinance are entirely constitutional.    

 
Thus, after receiving notice of a complaint filed against him or her, a licensee 

would be entitled to a hearing before the city council; such council would not be 
permitted to deny the application for a massage license or to revoke one after issuance, 
except upon reasonable grounds. 
 Plaintiffs also argued that the ordinance violated equal protection.  It read in part: 
“it shall be unlawful for any person holding a license under this section to treat a person 
of the opposite sex.” The court, relying on the Cheek case, upheld the ordinance and 
found that the proscription “applies to both men and women.” The court acknowledged 
that a different situation would exist if the ordinance allowed a male masseur to massage 
female patrons but disallowed a female masseuse to massage male patrons. Further, the 

  
 



ordinance was a “reasonable regulation imposed by the city as a barrier erected against 
immoral acts.” Furthermore, the court held that the rational basis of review is the level of 
scrutiny that applies to these cases. 
 The court held that the Fayetteville ordinance was constitutional against the equal 
protection challenge because the prohibition against massaging members of the opposite 
sex “applied equally to both men and women.” Further, the court found that under the 
rational basis test, the ordinance was “reasonable and had a fair and substantial relation to 
the object of the ordinance, namely, to eliminate the evil of immoral acts likely to result 
from too intimate familiarity of the sexes.” 

Please Note: The U.S. Supreme Court dismissed this case for want of a substantial 
federal question. 

Please Further Note: For additional information about this case see the briefs 
under the subtitles Equal Protection and Due Process, Licenses and Revocation of 
Licenses/Permits. 

 
Blackman v. Goodman 

457 F. Supp. 391 (W.D.N.C. 1978) 
 Plaintiffs challenge the constitutionality of city and county ordinances that 
“prohibit a ‘massage business’ from permitting a ‘massage or treatment to be given by a 
person to a person of the opposite sex,’ and prohibit a massagist from massaging or 
treating a person of the opposite sex.” 

The court said, “Claims substantially similar to these presented by plaintiffs have 
been rejected by other courts….  The United States Supreme Court dismissed the appeal 
in Smith v. Keator for want of a substantial federal question, [citation omitted] thereby 
impliedly rejecting all claims that the ordinance violates the Fourteenth Amendment.” 
 

Reddish v. Roberts 
460 F. Supp. 152 (M.D.N.C. 1978) 

 Massage parlor operators challenged the constitutionality of the Cabarrus County 
Massage Parlor Ordinance.  In particular, the plaintiffs alleged that the ordinance: (1) 
“overbroadly interferes with a legitimate business operation;” (2) “arbitrarily 
discriminates between classes similarly situated;” (3) “creates an unconstitutional 
classification based on sex” and (4) “allows the Board of Commissioners overbroad 
discretion in granting and revoking licenses.”  The U.S. District Court for the Middle 
District of North Carolina rejected this argument finding that a similar statute has been 
upheld in Brown v. Brannon, 399 F. Supp. 133 (M.D.N.C. 1975).  

The U.S. District Court for the Middle District of North Carolina identified the 
prohibition against receiving a “massage by a person of the opposite sex” as the only 
notable difference.  This section of the ordinance was also upheld in light of the U.S. 
Supreme Court dismissals in Smith v. Keator, 419 U.S. 1043, dismissing for want of a 
substantial federal question 206 SE2d 203 (1974); Rubenstein v. Cherry Hill, 417 U.S. 
963 (1974), dismissing for want of a substantial federal question No. 10,027 (N.J. Sup. 
Ct., Jan. 29, 1974); and Kisley v. City of Falls Church 409 U.S. 907, dismissing for want 
of a substantial federal question 187 SE2d 168 (1972). 

In the Kisley case the High Court dismissed a challenge to a similar ordinance for 
want of a substantial federal question and therefore the Reddish court said: “a dismissal 

  
 



by the United States Supreme Court for want of a substantial federal question ‘is a 
decision on the merits binding upon the inferior federal courts.  It is stare decisis on 
issues properly presented to the Supreme Court and declared by that Court to be without 
substance.’” 

Therefore the court held that the issue in Kisley that the U.S. Supreme Court 
dismissed and “declared by it to be without substance” included the issue before the 
Reddish court, namely, whether the ordinances violate the equal protection clause, and so 
the Reddish court held it is clear precedent and denied plaintiffs claims.  

 
Texas 

 
Patterson v. City of Dallas 

355 S.W. 2d 838 (Tex. Civ. App. 1962) 
 Appellants challenge a lower court ruling upholding a city ordinance that 
prohibits massage parlor employees from massaging a person of the opposite sex. The 
ordinance states; “It shall be unlawful for any person to administer a massage… to any 
person of the opposite sex; provided, however, that this Section shall not apply to any 
Chiropractor, nor shall it apply to any registered physical therapists, or registered nurse 
operating under the direction of physician.”  

Appellants allege that the challenged section is “arbitrary, discriminatory and 
unreasonable, and also in violation of the State and Federal Constitutions.” The City 
argued that the regulation is a “general exercise of its Police Powers to prohibit, abate and 
suppress all things detrimental to the health, morals, comfort, safety, convenience and 
welfare of the inhabitants of the City of Dallas.”  
 The court began its discussion by emphasizing that governmental regulations 
carry the presumption that the “legislative body has acted within its power.” The court 
then held that the ordinance is a reasonable exercise of legislative authority because “the 
City of Dallas was confronted with a real problem in the operating of massage 
establishments because of lewd acts committed or arising from the massaging of a person 
of one sex by a person of another sex.”  
 The court next addresses appellants’ state constitutional challenge to the 
ordinance arguing that “it violates section 21 of article 1 of the Constitution which 
forbids ‘any citizen, or class of citizens, be granted privileges or immunities which, upon 
the same terms, shall not be granted to all citizens.”  

The court rejected this argument concluding that the exempted parties “qualify[y] 
[themselves] for such responsibility by [their] allegiance to time honored ethical 
standards as well as by complying with the requirements of the state in gaining the 
knowledge and skill which qualify [them] to administer to the human body.” 
 Finally, the court rejected appellants’ claim that the ordinance violated the Due 
Process Clause of the 14th Amendment of the U.S. Constitution. The court held “[t]he 
reasonable exercise of the police power in regulating any occupation in order to maintain 
the moral welfare does not arbitrarily deprive a person so engaged of his property… The 
fact that a person by his occupation may be unable to gain certain profits as a result of the 
enforcement of regulatory measure is not a deprivation of his property without the due 
process of law.”  

  
 



Please Note: The U.S Supreme Court dismissed this case for want of a substantial 
federal question. 
 

Holt v. San Antonio 
547 S.W.2d 715 (Tex. Civ. App. 1977) 

 Massage parlor owners and a masseuse sued to enjoin the enforcement of a city 
ordinance, which regulated massage parlors. The plaintiffs argued that the ordinance 
infringed on their constitutional rights. The trial court granted the injunction but the Court 
of Civil Appeals of Texas rescinded the injunction because it did not contain a finding 
that the enforcement of the ordinance would result in irreparable injury to vested property 
rights of any business owners as required by Tex. R. Civ. P. 683. 
 The court decided to reverse the injunction without remanding the case for further 
review because, applying the U.S. Supreme Court’s dismissal of Smith, Rubenstein, and 
Kisley for lack of a substantial federal question, there was no constitutional issue in the 
ordinance that required further resolution. 
 

Utah 
 

Redwood Gym v. Salt Lake County Comm’n 
624 P.2d 1138 (Utah 1981) 

 Massage parlor operators appealed a declaratory judgment of the trial court 
upholding a massage parlor ordinance in Salt Lake County. The ordinance in question 
prohibited the administration of massage to members of the opposite sex, in an effort to 
curtail the sale of “sexual favors and prostitution in establishments holding themselves 
out to the public as massage parlors.”  

The plaintiffs argued that “the prohibition of massaging a member of the opposite 
sex creates an arbitrary and unreasonable classification” in violation of equal protection.  
The Supreme Court of Utah pointed out that the U.S. Supreme Court has expressly 
rejected this argument in the following cases: Smith v. Keator, 419 U.S. 1043, dismissing 
for want of a substantial federal question 206 SE2d 203 (1974); Rubenstein v. Cherry 
Hill, 417 U.S. 963 (1974), dismissing for want of a substantial federal question No. 
10,027 (N.J. Sup. Ct., Jan. 29, 1974); and Kisley v. City of Falls Church 409 U.S. 907, 
dismissing for want of a substantial federal question 187 SE2d 168 (1972). 

The court, citing the above-referenced cases states: “[A]n ordinance such as the 
one in question here does no violence to federal guarantees of equal protection. We 
regard the rulings of the U.S. Supreme Court in this area dispositive of the present 
question, and decline to entertain plaintiffs' challenge based on the U.S. Constitution.” 

The plaintiffs also asserted that the ordinance had the effect of severely 
suppressing or prohibiting the massage business in the county in violation of the Utah 
Code. The Supreme Court of Utah treated this assertion as a due process issue. The court 
said that the ordinance did not constitute a violation of the right to due process because it 
was “necessary and proper to the protection of the welfare, morals, health, and well-being 
of the public” and therefore did not “constitute suppression or prohibition” under the 
Utah Code. 

The court also rejected the plaintiffs’ argument that the ordinance constituted a 
bill of attainder, which imposed guilt and punishment upon massage parlor without any 

  
 



judicial process. The court said, “the instant provision does not impose an automatic 
legislative penalty, but merely prohibits a certain act, and provides civil and criminal 
remedies for a violation thereof. No identifiable individual or group is, by operation of 
the ordinance alone, the subject of legislative punishment without due process.” 

The plaintiffs argued that the ordinance is unnecessary because an “extensive 
body of state law” already prohibits prostitution thereby raising a preemption issue. The 
Supreme Court of Utah rejected this argument stating that the regulation is not preempted 
because “local government may legislate by ordinance in areas previously dealt with by 
state legislation, provided the ordinance in no way conflicts with existing state law.”  

Please Note: See related case Hollingsworth v. South Salt Lake, 624 P.2d 1149 
(Sup. Ct. Utah 1981). The Salt Lake County ordinance at issue is identical to one in the 
Redwood Gym case but plaintiffs did not join the Redwood suit due to the area’s pending 
annexation. The Hollingsworth court disposed of the case as such: “Due to the similar 
factual situations presented by this case and the Redwood Gym matter, and to the virtually 
identical ordinance provisions and enabling legislation involved in both cases, we resolve 
to consider our decision in the Redwood Gym appeal as dispositive of all corresponding 
issues raised by this appeal. Having there ruled such issues to be without merit, we 
similarly hold them unmeritorious in the context of this case…” 

Please Further Note: You can find the Hollingsworth case briefed under the 
subtitle Preemption. 

 
Virginia 

 
Kisley v. City of Falls Church 

187 S.E.2d 168 (Va. 1972) 
 Massage parlor operators filed a complaint against the city of Falls Church, 
challenging city ordinance No. 512 “which makes it unlawful to operate a massage salon, 
bath parlor, or any similar type business, where the service rendered to a customer is by a 
person of the opposite sex, and that the ordinance be declared void; and further, that the 
city’s ordinance No. 510, regulating the operation of health clubs, massage salons, bath 
parlors and similar establishments, also be invalidated.” 

On appeal the plaintiffs raised three distinct claims challenging the validity of the 
ordinances in question.  They contended that the ordinances are invalid because: (1) “they 
are inconsistent with State statutes” (2) “they deprive them of property rights without due 
process of law and deny them and their employees equal protection of the law” and (3) 
“they are discriminatory in that barber shops are excluded from their operation.” 

The plaintiffs claimed that the law violated their equal protection rights by 
effectively putting many of their massagists out of business who earned their living, 
almost exclusively, by giving massages to persons of the opposite sex.   

The Supreme Court of Virginia rejected the plaintiffs’ complaint that the 
ordinances are inconsistent with the state statute regulating “Medicine and Other Healing 
Arts” after determining that the statute expresses legislative intent “to free masseurs and 
masseuses from those regulations established in Chapter 12 of the Code. Hence there is 
no state statute regulating the occupation of massagists and the business of ‘health clubs, 
massage salons, bath parlors and similar establishments.’” 

  
 



 Furthermore, the court held that a local legislative body, in the exercise of its 
police powers, may forbid the doing of an act where the state is silent on the subject, and 
“there can be no conflict between a statute and an ordinance where there is no statute 
dealing with the same subject matter.” 

In addition, the court stated: “Falls Church is empowered by its charter, §2.03, to 
adopt ordinances to preserve ‘the safety, health, peace, good order, comfort, convenience, 
morals, and welfare of its inhabitants,’ and to prevent ‘lewd and disorderly conduct or 
exhibitions.’ Thus, vested with the authority to act, and not doing so inconsistently with 
state law, the city did not violate Code § 1-13.17 in adopting the ordinances.” 

The court also rejected plaintiffs’ complaint “that the ordinances deprive them of 
property rights without due process of law.” The court concluded, quoting In re Maki, 
133 P.2d 64, Cal. App. 2d Dist. (1943), that “[t]he reasonable exercise of the police 
power in regulating any occupation in order to maintain the moral welfare does not 
arbitrarily deprive a person so engaged of his property.”  

Finally, the Supreme Court of Virginia rejected the plaintiffs’ complaint “that the 
ordinances deprive… their employees equal protection of the law.”  The court cited In re 
Maki, supra, which ruled that a similar ordinance “applies alike to both men and 
women…” and “The barrier erected by the ordinance against immoral acts likely to result 
from too intimate familiarity of the sexes is no more than a reasonable regulation 
imposed by the city council in the fair exercise of police powers.” 
 The court further rejected the plaintiffs’ complaint that the ordinance is 
discriminatory because it excludes barbershops. After noting that a presumption exists 
“favoring the validity of municipal ordinances and the presumption governs unless it is 
overcome by unreasonableness apparent on the face of the ordinance or by extrinsic 
evidence which clearly establishes the unreasonableness” the court concluded that barber 
shops are fundamentally different from massage parlors because they offer different 
services, have different hours of operation, and types of massages are different, therefore, 
“there is a reasonable ground for putting barber shops and beauty parlors in a separate 
classification from massage parlors.” 

Please Note: The U.S Supreme Court dismissed this case for want of a substantial 
federal question. 

Please Further Note: See this case brief also under Due Process, Equal Protection 
and Preemption. 

  

  
 



EQUAL PROTECTION 
 
Most of the law regarding equal protection in massage parlor cases involve challenges 

to the ordinances’ bans on same-sex massages, dress codes, record-keeping provisions, 
building and zoning regulations, and licensing requirements. As you will see from the 
following cases, most courts upheld the ordinances against such equal protection 
challenges. 

 
Fourth Circuit 

 
Hogge v. Johnson 

526 F.2d 833 (4th Cir. 1975) 
The Court of Appeals for the Fourth Circuit dismissed the plaintiffs’ argument 

seeking “injunctive and declaratory relief against local ordinances designed to regulate 
massage parlors… [prohibiting] under criminal sanction, the massage of any person by 
another of the opposite sex.” The plaintiffs claimed that the prohibition was both 
“arbitrary sex-based classification in violation of the fourteenth amendment’s Equal 
Protection Clause.” 

The court dismissed the equal protection challenge concluding that the Kisley v. 
Falls Church dismissal, by the U.S. Supreme Court for want of a substantial federal 
question is “binding upon the inferior federal courts.  It is stare decisis on issues properly 
presented to the Supreme Court and declared by that Court to be without substance.” 

 
Fifth Circuit 

 
Harper v. Lindsay 

616 F.2d 849 (5th Cir. 1980) 
Massage parlor owners and masseuses challenged Harris County ordinances that 

regulated the operation of massage parlors.  The plaintiffs claimed that the enacted 
regulations exceeded the legislative authority granted in Tex. Rev. Civ. Stat. Ann. Art. 
2372v (1979), and violated constitutionally protected due process and equal protection 
rights.   

The plaintiffs argue that these ordinances violate equal protection rights in that 
“(1) the right to engage in a lawful business falls close if not within the category of 
fundamental rights, which must be guarded with particular solicitude, and (2) the instant 
regulations single out the massage parlor business for discriminatory treatment.”  The 
plaintiffs asked the court to subject the ordinances to a stricter scrutiny than is usually 
applied to exercises of police power. 

The Court of Appeals for the 5th Circuit rejected the argument that the right to 
engage in a lawful business is a fundamental right that should trigger strict scrutiny.  
Since the ordinances do not involve fundamental rights or suspect classification, the court 
only sought to determine whether there was a rational basis for enacting them.  The court 
ruled that there was a rational basis for every provision of the ordinances except section 
20, which required massage parlors to install small windows in all the doors of their 
establishments.  Other provisions of the ordinance already ensured that no “foul play” 
would go on behind closed doors.   

  
 



 
Pollard v. Cockrell 

578 F.2d 1002 (5th Cir. 1978) 
Massage parlor owners, masseuses and potential clients disputed the 

constitutionality of a San Antonio city code ordinance, seeking to reverse decision of the 
United States District Court for the Western District of Texas which held that the 
challenged provisions were constitutional. 
 The plaintiffs argued that the provisions in question violated equal protection and 
they infringed on the fundamental “right to engage in a lawful business, trade, or 
profession.” The plaintiffs requested that the ordinance be subjected to strict scrutiny 
because of the classifications that affected this fundamental right.   

The Court of Appeals for the 5th Circuit ruled that the right to engage in lawful 
business “is not ‘fundamental’ for purposes of equal protection analysis.”  Refusing to 
apply strict scrutiny, the court ruled that there was a sufficient rational basis for the 
ordinance, and thus no violation of equal protection. 

 
Tomlinson v. Savannah 

543 F.2d 570 (5th Cir. 1976) 
Massage parlor owners challenged a Savannah, Georgia, ordinance that “prohibits 

heterosexual massage, imposes strict training and certification requirements on 
massagists, and puts rather onerous place and manner restrictions on the giving of 
massage.”  The establishment owners alleged that the ordinance is “an abuse of police 
power” and a “arbitrary restriction of a supposedly due process-protected right to operate 
a legitimate business” and a “violation of equal protection in that it (1) ‘irrationally’ 
distinguishes between heterosexual massages and rubdowns where the customer and 
massagist are of the same sex, and distinguishes between heterosexual massage and 
rubdowns where the customer and massagist are of the same sex, and (2) unnecessarily 
burdens their constitutionally ‘fundamental’ right to engage in a legitimate business.”  
 The Court of Appeals for the 5th Circuit dismissed the claim citing the United 
States Supreme Court dismissals of similar ordinance challenges for want of a substantial 
federal question in the following cases: Smith v. Keator, 419 U.S. 1043 (1974), 
dismissing for want of a substantial federal question, 206 SE2d 203; Rubenstein v. 
Cherry Hill, 417 U.S. 963 (1974), dismissing for want of a substantial federal question, 
No. 10,027 (N.J. Sup. Ct. Jan. 29, 1974); and Kisley v. City of Falls Church, 409 U.S. 
907 (1972), dismissing for want of a substantial federal question, 187 SE2d 168 (1972). 

The court further stated that “Appellants in those three cases contended in the 
Supreme Court that the ordinances established invidiously discriminatory sex based 
classifications in violation of the equal protection clause, worked an unreasonable 
abridgement of the right to pursue a legitimate livelihood; and created an unconstitutional 
irrebuttable presumption that all massages lead to illicit sexual behavior. The Supreme 
Court ruled that these challenges did not raise a substantial constitutional question.” 

The court also cited Colorado Springs Amusement, Ltd. v. Rizzo, 524 F.2d 571 (3d 
Cir. 1975) cert. denied 428 U.S. 913 (1976) in which the court concluded that a U.S. 
Supreme Court dismissal for want of substantial federal question “foreclose[s] 
reconsideration of constitutional challenges identical to those made here.” 

  
 



Please Note: At the time of this case, Georgia was in the 5th Circuit, whereas now 
it is in the 11th Circuit. 
 

Sixth Circuit 
 

Fyie v. Genter 
725 F.2d 683 (6th Cir. 1983) 

 In the Fyie case defendants challenged a zoning ordinance that prohibited them 
from operating a massage parlor on the grounds that it violated the Fourteenth 
Amendment. The ordinance required “a 500 foot set-off between an adult-oriented 
establishment and areas zoned, inter alia, residential or agricultural. This set-off also 
prohibit[ed] the location of an adult-oriented establishment within 500 feet of a park, 
place of worship, school, day care center, or another adult-oriented establishment.”  

The Sixth Circuit rejected the defendants’ argument, noting that an ordinance that 
makes a content-based distinction may violate the equal protection clause and that a 
restriction based on content is valid where it does not prohibit, but merely regulates as to 
location. “[I]f [the ordinance here] does make a distinction on the basis of content, it 
use[d] that distinction only to determine permissible locations and not to totally prohibit a 
certain content.”  

 
Seventh Circuit 

 
Oriental Health Spa v. Fort Wayne 

864 F.2d. 486 (7th Cir. 1988) 
Plaintiff argued that a city licensing ordinance and its ban on cross-gender 

massage violated the Equal Protection Clause of the U.S. Constitution. The court 
dismissed Plaintiff’s claim holding that ordinances will be upheld unless plaintiff can 
demonstrate they “are not rationally related to [a] legitimate state interest;” and 
“Legislative bodies are presumed to have acted constitutionally, even in the absence of an 
express policy favoring the enactment of a law.”  

The court concluded that plaintiff failed to prove that the ordinance was not 
enacted to address the secondary affects associated with similar establishments. The court 
found that the provisions in the ordinance were rational measures to prevent prostitution 
and promote public health. The court also upheld a $500 licensing fee. 

The court also upheld the ordinance's prohibition of studio doors with interior 
locks, opposite sex massages, a limitation of operating hours, requiring mandatory 
background information as to employees, and cleanliness standards, stating that the 
provisions “clearly are all rationally related to the stated goals.”  
 

Tenth Circuit 
 

Mini Spas Inc. v. South Salt Lake City Co. 
810 F.2d 939 (10th Cir. 1987) 

Massage parlor operators challenged a decision by the district court in which they 
raised a pre-enforcement facial constitutional challenge to an ordinance adopted by the 
City of South Salt Lake, Utah, regarding a dress code for massage parlors.  The 

  
 



challenged portion of the ordinance requires that massage parlor employees be “fully 
covered from point not to exceed four (4) inches above the center of the knee cap to the 
base of the neck.”  The plaintiffs argued “that the dress code (1) is unreasonable, 
arbitrary, overbroad, and violates Mini Spas’ First Amendment right of freedom of 
expression; (2) denies equal protection of the law in violation of the Fourteenth 
Amendment; and (3) is unconstitutionally vague in violation of due process.” 
 The plaintiffs argued that the ordinance violates the Equal Protection Clause 
“because its prohibition of nudity singles out massage parlors from other occupations.”  
The U.S. Court of Appeals for the Tenth Circuit rejected this argument relying on 
McDonald v Board of Election Comm’rs, 394 U.S. 802 (1969). In this opinion the Court 
announced “the distinctions drawn by a challenged statute must bear some rational 
relationship to a legitimate state end and will be set aside as violative of the Equal 
Protection Clause only if based on reasons totally unrelated to the pursuit of the goal.” 
Under these circumstance the court determined that “South Salt Lake has a legitimate 
interest in prohibiting prostitution… and that the ordinance’s distinction in singling out 
massage parlors is rationally related to this interest.”  
 

Alabama 
 

Thompson v. Huntsville 
329 So. 2d 664 (Ala. Crim. App. 1976) 

In the Thompson case the appellant masseuse challenged the constitutionality of the 
massage parlor ordinance under which she was convicted of massaging an undercover 
police officer’s genitals. The appellant argued that the part of the ordinance that forbade 
cross-gender massages violated both the equal protection and the due process clauses of 
the Fourteenth Amendment. After noting that the appellant was not convicted under that 
part of the ordinance, the Court of Criminal Appeals of Alabama rejected the appellant’s 
argument, stating that prior case law made the ordinance “a valid exercise of the police 
power granted to the City.”  
 

California 
 

In re Maki 
133 P.2d 64 (Cal. App. 1943) 

In In re Maki the city of Los Angeles appealed the grant of a writ of habeas 
corpus to an inmate who was convicted of violating Los Angeles, Cal., Mun. Code 
§27.03.  The Code made it illegal to massage a person of the opposite sex, unless the 
massage was performed under the supervision of a licensed physician.  

Charles Maki violated the ordinance, and was imprisoned. Once he obtained a 
petition for a writ of habeas corpus, the city appealed. The appellate court discharged the 
writ and ruled that Cal. Const. art. XX, §18, which prohibited sexual discrimination in the 
licensing of businesses and professions did not apply to Maki because he was permitted 
to perform massages on persons of the same sex.  Also, he was permitted to hire a female 
masseuse to perform massages on women.  

Also, Maki’s right to contract was not violated as the city had the right to impose 
regulations upon businesses. Additionally, the court ruled that the Cal. Const. art. I, §21, 

  
 



which prohibited granting of special privileges, was not violated by the ordinance 
because physicians with special training and skills of administering to the human body 
were licensed by the state.   

Furthermore, the court held that Maki was not deprived of his property without 
due process as the city was reasonably exercising its police power to curtail immoral 
behavior and licentious practices.  As such, the court held that the lower court erred in 
granting writ of habeas corpus to Maki, and discharged the writ and remanded the 
prisoner. 
 

Owens v. City of Signal Hill 
201 Cal. Rptr. 70 (Cal. Ct. App. 1984) 

Massage parlor owner sought an injunction against enforcement of a city 
ordinance regulating massage businesses. The court held that regulation of massage 
businesses did not involve a suspect classification and that the provisions on training and 
hours of operation were rationally related to the objectives of protecting public health and 
curtailing prostitution. The court held the ordinance was not unconstitutional. 

 
Colorado 

 
Regency Services Corp. v. Board of County Comm’rs of Adams County 

819 P.2d 1049 (Colo. 1991) 
After the revocation of its license by the district court, a massage parlor 

challenged the Colorado Massage Parlor Code and Adams County Ordinance No.2, 
entitled, “Ordinance Establishing Massage Parlor Regulations” under the constitutional 
doctrines of vagueness, equal protection, and overbreadth.  The Code makes it unlawful 
to “operate a massage parlor without holding a validly issued local license.”  The 
ordinance imposes several additional requirements including prohibiting masseurs from 
working nude, requiring masseurs to carry licenses certifying that they have graduated 
from recognized massage schools and requiring massage establishments to keep detailed 
records for their patrons. 
 The plaintiff raised several challenges under the Equal Protection Clause; “first, 
the state statute and country ordinance adversely affect the fundamental right to pursue a 
livelihood and thus fail to satisfy the strict scrutiny standard applicable to equal 
protection analysis; second, the regulatory scheme adversely affects the fundamental 
right of privacy and freedom of association and thus fails to pass muster under strict 
judicial scrutiny.”  

Finally the plaintiff contended that the regulatory scheme “unreasonably 
discriminates against commercial massage parlor” because the “ordinance impose[s] 
more stringent standards on the class of persons operating and working in massage 
parlors than are applicable to other classes exempted from the regulatory scheme and thus 
unreasonably discriminate against commercial massage parlors.”   

The Supreme Court of Colorado identified the rational basis test as the 
appropriate level of review highlighting the “presumption of constitutionality” as well as 
the burden, on the challenging party, to “establish its constitutionality beyond a 
reasonable doubt.”  

  
 



 In support of its fundamental rights argument the plaintiff points out “that the 
training requirements of the regulatory scheme and the expenses resulting from 
compliance burden its fundamental right to pursue a livelihood and thus trigger strict 
judicial scrutiny.” The court rejected this invitation for heightened scrutiny stating, 
“rational basis standard of review has consistently been applied to governmental 
legislation restricting the availability of employment opportunities.” 
 

District of Columbia 
 

Cullinane v. Geisha House, Inc. 
354 A.2d 515 (D.C. 1976) 

In Cullinane v. Geisha House, Inc., the plaintiff massage parlor claimed that the 
D.C. Code, which prohibited massagers from giving massages to anyone of the opposite 
sex, infringed on the constitutional right to pursue a legitimate occupation and created a 
gender based distinction that was constitutionally “suspect.”  

The D.C. Court of Appeals reversed and remanded the case with instructions to 
dismiss it.  The trial court had permanently enjoined the enforcement of this provision in 
the D.C. Code, finding it violative of the rights to due process and equal protection.  The 
court dismissed the case based on the recent decisions of the United States Supreme 
Court in Smith v. Keator, 419 U.S. 1043 (1974), dismissing for want of a substantial 
federal question, 206 SE2d 203; Rubenstein v. Cherry Hill, 417 U.S. 963 (1974), 
dismissing for want of a substantial federal question, No. 10,027 (N.J. Sup. Ct. Jan. 29, 
1974); and Kisley v. City of Falls Church, 409 U.S. 907 (1972), dismissing for want of a 
substantial federal question, 187 SE2d 168 (1972). 

The court said “[s]ince the issues here presented are the same, the Supreme 
Court’s actions in dismissing for want of a substantial federal question are, of course, 
equally binding upon us.  This disposes of the questions presented on the merits and 
requires a reversal of the judgment entered in the trial court.” 
 

Illinois 
 

Clevenger v. East Moline 
357 N.E.2d 719 (Ill. App. Ct. 1976) 

In Clevenger v. East Moline, plaintiff massage parlor operator challenged the 
constitutionality of a city’s regulatory scheme dealing with massage parlors. Plaintiff 
claimed that “that the ordinance denie[d] equal protection and constitute[d] illegal class 
action because it exempt[ed] from regulation identical work performed in places other 
than massage establishments.” The Illinois Appellate Court held that the provisions of the 
ordinance were reasonably related to the public purposes sought to be attained and, 
therefore, were constitutional.  
 

Wes Ward Enterprises, Ltd. v. Andrews 
355 N.E.2d 131 (Ill. App. Ct. 1976) 

In the Wes Ward case owners and an employee of massage parlors challenged a city 
massage ordinance. The ordinance required all massage establishments to be licensed and 
pay a $100 annual fee and that all massage providers obtain an annual permit and pay 

  
 



certain fees. The licensees had to be at least 18 years of age, provide certain personal data 
and undergo annual physical exams. Anyone convicted of a felony or sex-related offense 
could not obtain a license. The plaintiffs challenged the ordinance as violating the equal 
protection clause because it distinguished between massage parlors and hospitals, nursing 
homes and others.  

The Appellate Court of Illinois found that the city only classified the various 
occupations on whether or not they were already licensed and regulated by the State. 
Therefore, there is a reasonable basis for the classification and no equal protection 
violations. 
 

Indiana 
 

Indianapolis v. Wright 
371 N.E.2d 1298 (Ind. 1978) 

In Indianapolis v. Wright, massage parlor owners challenged the constitutionality of a 
city ordinance banning opposite sex massages. They contended that the law violated the 
equal protection clause of the state constitution by discriminating on the basis of sex and 
creating an unconstitutional irrebuttable presumption that opposite sex massages lead to 
illicit sexual relations.  

The Supreme Court of Indiana rejected this claim, holding that the prevailing view 
amongst other states involving similar statutes was to uphold their constitutionality. The 
court also noted that the appeals involving this subject had been denied by the Supreme 
Court for lack of substantial federal question. “[T]hose dismissals are to be treated as 
dispositions on the merits of the issues raised. Lower federal courts are bound by the 
decisions of these summary dispositions. Lower federal courts which have since 
considered similar massage parlor ordinances have affirmed their constitutionality based 
upon these summary dispositions.” Thus, the statutes are constitutional.  

 
Clampitt v. Ft. Wayne 

682 F. Supp. 401 (N.D. Ind. 1988) 
In the Clampitt case plaintiff masseuse brought suit against the city, claiming that its 

ordinances governing massage parlors violated the Equal Protection Clause of the 
Constitution. Prior to addressing the specific allegation the court notes, “plaintiff must 
show (or at least present a genuine issue of material fact) that no set of facts could have 
reasonably been conceived to establish a rational basis for any classification drawn by the 
ordinance.”  

First, plaintiff contended that the $500 licensing fee contained in the ordinance 
creates “an undue hardship.” The court rejected this argument concluding that the 
licensing fee is “intended to defray the cost of administering the ordinance” as such it is a 
“valid exercise of legislative authority.”  

Second, plaintiff challenged the inspection requirement contained in the ordinance. 
This argument was rejected because “plaintiff has presented no evidence to suggest that 
this provision is not rationally related to the City’s legitimate interest.”  

Third, plaintiff contended that the submission of employee profiles to the police 
department made “it increasingly difficult for her to hire competent people.” Again this 
argument failed because “hiring difficulties do not translate into constitutional infirmities 

  
 



[and] plaintiff must ultimately demonstrate that the requirement is not rationally related 
to a legitimate state interest.”  

Fourth, plaintiff challenged certain exemptions contained in the ordinance. The court 
rejected this argument after concluding that the exempting establishments “are not likely 
to pose the danger – which the ordinance is intended to alleviate.”  

Fifth, plaintiff contended that the restriction on hours of operation, contained in the 
ordinance, will “severely curtail” her business interests. Again plaintiff failed to 
demonstrate that no rational basis for the requirement exists, in fact, “illegal sexual 
conduct is most likely to take place at night, so that closing massage parlors during those 
hours will curtail illegal sexual conduct.”  

Sixth, plaintiff challenges the requirement that “doors to massage rooms not be 
capable of being secured from the inside.”  The court rejected this argument concluding, 
“the provision pertaining to locks allowed for reasonable administrative searches, 
discouraged illegal behavior, and eliminated potential fire traps.”  

Finally, plaintiff challenged the ordinance’s same-sex massage provision. Again, this 
argument was summarily rejected because plaintiff “offered no evidence to rebut the 
presumption of constitutionality.”  
 

Iowa 
 

MRM, Inc. v Davenport 
290 N.W. 2d 338 (Iowa 1980) 

In MRM, Inc. v Davenport, appellant-massage parlor owners challenged a massage 
parlor ordinance on the grounds that it violated equal protection. The regulations of this 
ordinance “imposed conditions for licensure, and provided for inspections and revocation 
of licenses, together with penalties for noncompliance…and required that persons giving 
massages be licensed under conditions which include physical examinations, restrictions 
against nudity, and 750 hours of instruction from a defined “accredited school.” The 
Supreme Court of Iowa held that the “rational relationship” standard of judicial scrutiny 
for constitutionality was to be used as opposed to the “compelling state interest” standard 
argued for by the appellants.  The court noted that “the constitutionality of state statutes 
which regulate professions or trades invested with a strong public interest have [more 
recently] been measured against the more lenient rational relationship standard.” The 
plaintiffs raised the issue of equal protection only as it was included in the issue of due 
process.  The plaintiffs offered no arguments or citations of authority to support an 
argument of equal protection violations.   

The court found the issue of equal protection to be without merit. Since none of the 
classifications of the ordinance were based upon sex, race, alienage or national origin, it 
was the plaintiffs’ burden to prove the ordinance unconstitutional.  They could not.  
 

Maine 
 

Danish Health Club, Inc. v. Town of Kittery 
562 A.2d 663 (Me. 1989) 

To prove that an ordinance violates the equal protection clause of the federal and 
state constitutions by reason of an illegal classification, the plaintiff must show “by clear 

  
 



and irrefutable evidence its arbitrariness and irrationally discriminatory nature.”  If there 
is a conceivable state of facts to justify the classification, the ordinance will be upheld. 

The plaintiff contended that the ordinance in question in this case singled out 
massage parlors for the regulations because it exempted certain other health 
professionals. The Supreme Judicial Court of Maine disagreed with this, noting that those 
groups that were exempt from the ordinance were already heavily regulated by state law 
(i.e. nurses, physical therapists, barbers, etc...). “The exclusion from the Ordinance of 
those persons already licensed and regulated by state laws does not entitle the Club to a 
determination that the classification has no rational basis.” 
 

Maryland 
 

Massage Parlors, Inc. v. Baltimore 
398 A.2d 52 (Md. 1979) 

 A massage parlor appealed a lower court decision, which revoked its 
establishment license for engaging in heterosexual massage in violation of ordinances 
regulating massage establishments enacted by the city of Baltimore “to protect and 
preserve the health, safety and welfare of the inhabitants of the City.”  The ordinance 
said, "It is unlawful… to (2) Provide treatment at the same time to persons of the opposite 
sex in the same room or quarters."  The Board of Licenses for Massage Establishments 
issued a regulation that interpreted this ordinance “as prohibiting heterosexual massages.” 
 The plaintiff first argued that the ordinance violates the Equal Protection Clause 
of the Fourteenth Amendment because it prohibits massages between members of the 
opposite sex.  The Court of Appeals of Maryland rejected this argument finding that the 
ordinance did not really prohibit heterosexual massages. The court voided the 
interpretation of the ordinance in the regulation by the Board of Licenses for Massage 
Establishments because it was not “reasonable and consistent with the letter and policy of 
the statute under which the agency acts.”  
 The plaintiff also argued that the ordinance violates the Equal Protection Clause 
because “it provides for invidious class legislation.”  The court said that “[i]f the 
government classification relates to a legitimate governmental purpose the classification 
will be permitted.” The court concluded that the massage parlor ordinance satisfies this 
threshold burden because the City has a reasonable “interest in assuring its citizens that 
massage establishments would render health services rather than provide the sites for 
sexual misconduct in disorderly houses.”  
 

Michigan 
 

Morgan v. Detroit 
389 F. Supp. 922 (E.D. Mich. 1975) 

In Morgan v. Detroit, plaintiffs challenged the constitutionality of a city ordinance 
that prohibited the solicitation by word or gesture in a public place or building of 
prostitution or any other “lewd immoral act.” The plaintiffs contended that statute 
violates the Equal Protection Clause because, although not discriminatory on its face, the 
statute is discriminatory as applied because only the female prostitute is arrested and not 
the male customer. The Eastern District of Michigan held that the statute was 

  
 



constitutional as applied since the ordinance had a second section that criminalized the 
male solicitation of female prostitutes. 
 

Missouri 
 

J.B.K., Inc., v. Kansas City 
641 F. Supp. 893 (W.D. Mo. 1986) 

In the J.B.K. case massage parlor owners challenged a city ordinance regulating 
the massage parlor industry. The plaintiffs alleged “that the various regulatory provisions 
of the ordinance [were] without real and substantial relationship to the objectives of the 
ordinance, and thus violate[d] plaintiffs' federal due process rights and that the ordinance, 
as enacted, administered and enforced, deprive[d] them of their right ‘to be free from 
discriminatory acts of government,’ in violation of their federal due process rights.” They 
specifically challenged three provisions under the statute: the requirement that an 
apprentice masseuse must complete 1000 hours of instruction under a licensed masseuse 
before practicing; the requirement that a person wanting to become a masseuse take a 
written examination on certain subjects; and the hiring forms specified by the ordinance. 

Applying a rational basis test for both the due process and equal protection 
claims, the United States District Court for the Western District of Missouri held that the 
protection of the “health, safety, morals, and welfare” of the City’s residents was 
undoubtedly a legitimate state interest. Furthermore, the court concluded that the hours of 
instruction, course of study, and examination were all rationally related to the City’s 
aforementioned interest.  “Legislatures are presumed to have acted constitutionally,” and 
unless the plaintiff’s can present more than a “conclusory attack upon the legislative 
judgments” the court will refrain from second guessing the legislature.  

The plaintiffs next attempted to argue that by failing to subject “recreational 
massage”, defined as “genital massage”, to lesser standards, the City violated the equal 
protection clause of the Fourteenth Amendment.  For the aforesaid reasons concerning 
rational basis review, the court also rejected this argument.  Thus, the alleged over-
inclusive nature of the ordinance did not violate the Fourteenth Amendment. In addition, 
the court found that the imposition of a hiring form that requested information concerning 
the health of the applicant and past criminal activity, was rationally related to the City’s 
interest in “controlling illegal commercial sexual activity,” and thus did not violate the 
due process clause and equal protection clause of the Fourteenth Amendment.  

Finally, giving the plaintiffs the benefit of the doubt, the court denied defendant’s 
motion for summary judgment with regards to the constitutionality of the administration 
and enforcement of the ordinance. Specifically, the plaintiffs alleged that the application 
of the ordinance to their situations in question violated their due process and equal 
protection rights.  

In response the defendant insisted that because the state court held the ordinance 
in question to be constitutional and valid there was prima facie evidence that their acts 
taken with respect to the ordinance constituted good faith and were therefore subject to 
immunity. Here, the court simply could not accept this circular argument, and because of 
the fact-intensive nature of the question of enforcement, summary judgment was not 
appropriate with regards to this issue.  
  

  
 



Nevada 
 

Techtow v. City Council of North Las Vegas 
775 P.2d 227 (Nev. 1989) 

The court found that provisions in a massage parlor ordinance that limited the 
hours of operation, and established same-sex provisions for massages and sponsorship of 
apprentices by prohibiting a person of one sex from massaging a person of the opposite 
sex was not a denial of equal protection. 
 

New Jersey 
 

Rubenstein v. Cherry Hill 
417 U.S. 963 (1974) 

The Township of Cherry Hill ordinance licensed massage parlors, masseurs and 
masseuses and defined the necessary qualifications, and had provisions for license 
applications, and approval of the license and the issuance of annual licenses. 
 The ordinance included the following adjudicated provisions: 
 Section 6: “No person engaged or employed in the business of a masseur or 
masseuese shall treat a person of the opposite sex,” and;  
 Section 7: “The provisions of this ordinance shall not apply to massage or 
physical therapy treatments given….in the office of a licensed physician, osteopath, 
chiropractor, or physical therapist….in a regularly established medical center, hospital or 
sanitarium having a stall which includes licensed physicians, osteopaths, chiropractors, 
and/or physical therapists… by any licensed physician, osteopath, chiropractor, or 
physical therapist in the residence of his patient.” 
 The plaintiffs had three grounds for challenging the ordinance:  
 

(1) Ordinance constitutes an invalid exercise of police power and is in 
violation of due process and the equal protection clauses. 

(2) It violates the Civil Rights Act of 1964 
(3) It violates the New Jersey Civil Rights Act. 

 
The Superior Court held that the Civil Rights Act of 1964 does not apply in the case 

because the massage parlor did not employ 15 or more employees, which is the requisite 
number of employees that an employer must have to fall under the statute. 

However, the court upheld the ordinance against a challenge based on the New Jersey 
Civil Rights Act, quoting the New Jersey Supreme Court case Patterson Tavern and Grill 
Owners v. Burough of Hawthorne, 270 A2d 628 at 630, with, “If that ordinance were 
deemed currently to represent a reasonable exercise of the police power without 
infringement on any constitutional principle, then N.J.S.A. 10:1-1 would present no 
obstacle, for that particular statutory enactment was never intended to bar reasonable 
police power discriminations.”  

Therefore, the court reasoned, that the issue it must decide is whether the ordinance is 
a reasonable exercise of police power. As for that challenge, the court said, “It has been 
said in numerous decisions that an ordinance must be reasonable and not go beyond the 

  
 



public need.” The court went on to state that other cases held that “public need” means 
the preservation of decency and morality. 

The court stated that, “the ordinance in question, particularly Sections 6 and 
7(footnote), do not constitute an unreasonable exercise of police power.” The court also 
said it does not feel “that the ordinance constitutes a stereotyping of women.” 

The court quoted the Patterson Grill case, but this time the lower court decision, 108 
N.J. Super 433 (1970), with the following: “There may be a legitimate discrimination in 
the employment field where there is a reasonable and rational basis for the 
discrimination. Thus, the refusal to employ women in an all-male Turkish bath 
establishment is justifiable because of the overriding public policy of safeguarding 
decency and morality. Individual rights must yield to the police powers, properly 
exercised in the interest of the public health, morals, safety and general welfare.” 

Please Note: The U.S. Supreme Court dismissed this case for want of a substantial 
federal question. The original New Jersey Supreme Court opinion is unpublished. (N.J. 
Sup. Ct., 1974) but is attached as Appendix D. 
 

New York 
 

Wigginess v. Irwin Fruchtman 
482 F. Supp. 681 (S.D.N.Y. 1979) 

Plaintiffs, several “adult physical culture establishments,” sought to block New 
York City from enforcing the city's zoning ordinance regulating such establishments, 
claiming that it violates the U.S. Constitution. The plaintiffs businesses include massage 
parlors and a swingers club.  

In 1978, New York City amended its zoning resolution requiring that all adult 
physical culture establishments within the entire city are to close down in one year from 
the date of the ordinance. An adult physical culture establishment is defined as any 
establishment, club or business which offers or advertises or is equipped or arranged so 
as to provide as part of its services massages, body rubs, alcohol rubs, baths or other 
similar treatment by members of the opposite sex.   

Plaintiffs claimed this definition is vague and overbroad, and violated 
constitutionally protected rights of privacy and association. Also, plaintiffs claimed that 
the ordinance violated the equal protection clause because it stands contrary to federal 
laws prohibiting sex-based employment discrimination. 

Additionally, plaintiffs argued that the one-year amortization period is 
unreasonably short, and as such it constituted the taking of private property without just 
compensation, thus violating the Fifth Amendment.  

The court granted defendants' motion to dismiss with respect to all of plaintiffs' 
claims except the issue involving the one-year amortization before plaintiffs would have 
to close business, which was set for a trial on the issue of a proper period of time. 

The court said: 
 
The Supreme Court has never recognized a right of privacy for activities 
such as those carried on in plaintiffs’ leisure spas, swingers clubs and 
health clubs. In Paris Adult Theatre I v. Slaton, 413 U.S. 49, 65, 93 S. Ct. 
2628, 37 L. Ed. 2d 446 (1973), the Court expressly refused to extend the 

  
 



privacy rights it had recognized in Griswold v. Connecticut, 381 U.S. 479, 
85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965) (marital procreation decisions), 
and Stanley v. Georgia, 394 U.S. 557, 89 S. Ct. 1243, 22 L. Ed. 2d 542 
(1969) (possession of allegedly obscene material in one's own home), to 
commercial enterprises. The Court's reasoning in Paris Adult Theatre I 
applies equally to Wigginess, Spartacus and Sigelow’s leisure spas, to 
Lea's health club and to New Wave's swingers club. The services of each 
of these establishments are open by individual purchase or by membership 
to the general public. 

 
It is also clear that freedom of association does not apply to the activities in 

question here. That constitutional guarantee has been judicially derived by implication 
from the express guarantees of the First Amendment and is therefore limited to activities 
involving speech, press, petition and assembly. See, e.g., Buckley v. Valeo, 424 U.S. 1, 
15, 96 S. Ct. 612, 46 L. Ed. 2d 659 (1976), NAACP v. Alabama ex rel. Patterson, 357 
U.S. 449, 460, 78 S. Ct. 1163, 2 L. Ed. 2d 1488 (1958), and L. Tribe, American 
Constitutional Law S 12-23 (1978). 
 

North Carolina 
 

Brown v. Brannon 
399 F. Supp. 133 (M.D.N.C. 1975) 

 Massage parlor owners and operators raised constitutional challenges to “two 
municipal ordinances of the Durham City Code relating to the prohibition of the massage 
of private parts for hire and the licensing of massage businesses and persons performing 
massages.” 
 The plaintiffs claimed that prohibiting the massage of private parts “violates the 
Equal Protection Clause of the Fourteenth Amendment to the Constitution of the United 
States by virtue of its interference with the plaintiffs’ alleged right to engage in a lawful 
business occupation absent evidence of a compelling state interest or a rational basis on 
which to deny the same.”  

The U.S. District Court for the Middle District of North Carolina rejected this 
argument concluding that the prohibition is a “legitimate and proper exercise of the 
police power” because the municipality has determined this behavior “to be detrimental 
to the health, safety, and welfare of its citizens and the peace and dignity of the 
municipality.” 
  Furthermore, the plaintiffs claimed “that the ordinance violates the Equal 
Protection Clause in that it arbitrarily excludes licensed medial practitioners, osteopaths, 
and chiropractors, or persons operating at their discretion, from coverage under the 
ordinance without being based upon any valid state interest or rational basis.” The court 
determined that “[t]reatment of medical specialists in a different manner from massagists 
for hire is rational and reasonable.” In fact, the court felt “[t]he Durham City Council was 
wise in not enacting such a broad statute as would include medical practitioners and make 
unlawful a variety of medically necessary functions.” 
 

Smith v. Keator 

  
 



206 S.E.2d 203 (N.C.1974) 
 The plaintiffs, each a masseur or masseuse, brought this action to enjoin 
enforcement of an ordinance requiring a city license “for the privilege of carrying on the 
business, trade or profession of masseur or masseuse and for the operation or carrying on 
the businesses, trade or professions commonly known as massage parlors, health salons, 
physical culture studios, clubs or establishments, or similar establishments by whatever 
name designated, wherein physical culture, massage, hydrotherapy or other physical 
treatment of the human body is carried on or practiced.” 

The plaintiffs argued that the ordinance violated equal protection because it 
prohibited professional massagists from giving massages to persons of the opposite sex.  
The Supreme Court of North Carolina relied on Cheek v. City of Charlotte, 160 S.E.2d 18 
(N.C. 1968), where the court held that a similar ordinance did not violate equal protection 
because it “applies to both men and women.”  Further, the court ruled that the ordinance 
was a “reasonable regulation imposed by the city as a barrier erected against immoral 
acts.” 
 Further, the court found that under the rational basis test, the ordinance was 
“reasonable and had a fair and substantial relation to the object of the ordinance, namely, 
to eliminate the evil of immoral acts likely to result from too intimate familiarity of the 
sexes.” 

Please Note: The U.S. Supreme Court dismissed this case for want of a substantial 
federal question. 

Please Further Note: For additional information about this case see the briefs 
under the subtitles Due Process, Licenses, Revocation of Licenses/Permits and Sup. Ct. 
Dismissals for Want of Substantial Federal Question. 
 

Cheek v. Charlotte 
160 S.E.2d 18 (N.C. 1968) 

Massage parlor operators challenged an ordinance prohibiting the giving of 
massages to someone of the opposite sex. The ordinance made exceptions for doctors, 
surgeons, hospitals, nurses, beauty parlors, barbers and the YMCA and YWCA.  The 
plaintiffs claimed that the ordinance deprived the business of equal protection under the 
law.  

The Supreme Court of North Carolina upheld the city’s ordinance prohibiting 
opposite-sex massages, but struck down the provision in the ordinance that made an 
exception for barber shops, beauty parlors, YMCA health clubs, etc., because the 
exception was tantamount to a purely arbitrary selection. 

The court stated, “There is no reasonable ground for putting barber shops, beauty 
parlors, Y.M.C.A. and Y.W.C.A. health clubs in a separate classification from massage 
parlors, health salons, or physical culture studios. Therefore, an ordinance which 
prohibits a person of one sex from giving a massage to a patron of the opposite sex in the 
latter, and permits it in the former, makes a purely arbitrary selection.” 

Please Note: The Supreme Court of Virginia in Kisley v. City of Falls Church, 
187 S.E.2d 168 (Va. 1972), refused to agree with the Cheek court’s ruling on the 
exclusion of barber shops, beauty salons, YMCAs, and other such establishments. Please 
further note, the U.S Supreme Court dismissed the Kisley case for want of a substantial 

  
 



federal question, making the Kisley holding stare decisis on the barber shop exclusion 
issue. 

 
Reddish v. Roberts 

460 F. Supp. 152 (M.D.N.C. 1978) 
 Massage parlor operators challenged the constitutionality of the Cabarrus County 
Massage Parlor Ordinance.  The plaintiffs alleged that the ordinance infringed on equal 
protection rights by “arbitrarily discriminat[ing] between classes similarly situated” and 
creating “an unconstitutional classification based on sex.”  The U.S. District Court for the 
Middle District of North Carolina rejected this argument finding that a similar statute has 
been upheld in Brown v. Brannon, 399 F. Supp. 133 (M.D.N.C. 1975). 
 

Ohio 
 

Pentco v. Moody 
474 F. Supp. 1001 (S.D. Ohio 1978) 

In Pentco v. Moody massage parlor operators challenged an ordinance that required 
that massage parlors maintain records, including the names of patrons, and that such 
records be subject to inspection. The plaintiffs contended that such a requirement denied 
them equal protection through an arbitrary classification of businesses.  

The Southern District of Ohio stated that the only reasonable relation this requirement 
had to the enforcement of the licensing law was to question patrons about the services 
they received. No other business has such a burden placed upon it. Thus, the court could 
find no rational basis for it and ruled the ordinance unconstitutional. 
 

Tennessee 
 

Cianciolo v. Members of City Council 
376 F. Supp. 719 (E.D. Tenn. 1974) 

In Cianciolo v. Members of City Council, the Eastern District of Tennessee held that 
an ordinance banning cross-sex massages violated the Fourteenth Amendment of the 
United States Constitution because it denied individuals “their fundamental right to 
pursue a legitimate business or occupation.”  

The court held that because administering massages is a legitimate activity, per se, 
the city must show a “compelling state interest” with “no alternative method of achieving 
the objective sought” in order to prove the ordinance was constitutional. The city must 
also prove that its “interests are paramount to those of persons adversely affected.” The 
court did find that the city has a legitimate goal in “curtailing sexually illicit conduct.” 
However, they concluded they could have achieved this better through a nuisance 
regulation, or a lewdness regulation, or by “regulating the particulars of massage 
establishments through more specific and less blanket-type prohibitions.”  

Please Note: The Cianciolo case was decided in January 1974 and the U.S. Supreme 
Court dismissals for want of a substantial federal question of Smith v. Keator (December 
1974); Rubenstein v. Cherry Hill (June 1974); and of course Wright v. Indianapolis 
(1978); all occurred later and therefore have the presumed effect of overruling Cianciolo 

  
 



at least with regard to the constitutional equal protection and due process issues at stake 
in those cases. 

 
Garaci v. Memphis 

379 F. Supp. 1393 (W.D. Tenn. 1974) 
In Garaci v. Memphis, after obtaining a general business license and being threatened 

by local law enforcement for not having a specific permit required, plaintiffs sought a 
declaratory judgment that certain provisions of the Memphis charter and the state’s public 
nuisance laws conflicted with the Civil Rights Act of 1964, violated the Due Process 
Clause and the Fourteenth Amendment because they were too vague, and violated the 
plaintiffs’ Ninth Amendment right to privacy.  

Although the case was decided on the grounds of lack of standing, the Western 
District of Tennessee noted in dicta that the Equal Protection Clause was not violated if 
the state had a rational basis for treating different classes of people in different ways. The 
court noted that the state and city had rational bases for regulating cross-sex massages 
because there was a “substantial state interest in the reasonable regulation of public 
morals and business activities affecting the public welfare.” 
 

Texas 
 

Connell v. State 
371 S.W.2d 45 (Tex. Crim. App. 1963) 

 The plaintiff challenged the constitutionality of a city ordinance, which prohibited 
massaging a person of the opposite sex.  The plaintiff argued that this ordinance denied 
“equal rights” as guaranteed in the Texas State Constitution.   

The Court of Criminal Appeals of Texas denied the plaintiff’s claim offering no 
explanation besides the citation of Patterson v. Dallas, 355 S.W.2d 838 (Tex. Civ. App. 
1962) and Houston v. Shober, 362 S.W.2d 886 (Tex. Civ. App. 1962).  The court in 
Patterson and Houston upheld the constitutionality of the ordinance in question.  The 
court in this case was not bound by those decisions, but nevertheless found them to be 
persuasive. 

 
Patterson v. City of Dallas 

355 S.W.2d 838 (Tex. Civ. App. 1962) 
 Massage parlor operators sued to enjoin the enforcement of a section of a Dallas 
City ordinance that prohibited bisexual massage.  The ordinance did not apply to anyone 
who was a "Chiropractor, … registered physical therapist, or registered nurse operating 
under the direction of physician.” The plaintiffs alleged that the challenged section is 
“arbitrary, discriminatory and unreasonable, and also in violation of the State and Federal 
Constitutions.” The City argued that the regulation is a “general exercise of its Police 
Powers to prohibit, abate and suppress all things detrimental to the health, morals, 
comfort, safety, convenience and welfare of the inhabitants of the City of Dallas.”  
 The plaintiffs argued that the ordinance "violates section 21 of article 1 of the 
[Texas State] Constitution which forbids that 'any citizen, or class of citizens, be granted 
privileges or immunities which, upon the same terms, shall not be granted to all 
citizens.’”   

  
 



 The court held it was not a violation of the equal protection clause and cited Ex 
parte Maki, 133 P.2d 64 (Cal. Ct. App. 1943), and quoted the Maki court as follows: 
“‘The ordinance applies alike to both men and women. If petitioner should receive only 
male patrons and do his own work or employ only masseurs, he would not violate the 
ordinance. If he should receive only female patrons and employ only masseuses to do his 
work, there would be no violation. The barrier erected by the ordinance against immoral 
acts likely to result from too intimate familiarity of the sexes is no more than a reasonable 
regulation imposed by the city council in the fair exercise of police powers.’” 
 The court when on to hold that when determining the question of equal rights, 
legislation that imposes different penalties on different groups is still constitutional 
provided there is a reasonable basis for the inequitable treatment, and that the legislation 
will be upheld unless it appears clearly that it has no reasonable basis. 
 Therefore, the court held that “we are unable to agree with appellants that this 
ordinance was passed by the City Council of Dallas without having a reasonable basis of 
support in the matter of classification and equal protection of the law.” 

Please Note: On appeal, the United States Supreme Court dismissed the case for 
want of a substantial federal question. 

Please Further Note: For additional information on this case please see the brief 
under the subtitle Sup. Ct. Dismissals for Want of Substantial Federal Question. 

 
Utah 

 
Redwood Gym v. Salt Lake County Comm’n 

624 P.2d 1138 (Utah 1981) 
 Massage parlor operators appealed a declaratory judgment of the trial court 
upholding a massage parlor ordinance in Salt Lake County.  The ordinance in question 
prohibited the administration of massage to members of the opposite sex, in an effort to 
curtail the sale of “sexual favors and prostitution in establishments holding themselves 
out to the public as massage parlors.” 

The plaintiffs argued that “the prohibition of massaging a member of the opposite 
sex creates an arbitrary and unreasonable classification” in violation of equal protection 
under the constitutions of the United States and Utah.  The Supreme Court of Utah 
rejected the plaintiffs’ contention that the ordinance should be evaluated under 
heightened scrutiny because it involves both a fundamental interest and a suspect 
classification.  

In rejecting these arguments the court pointed out that “no sex classification is 
created” and that a massage parlor does not constitute “such a fundamental interest that 
state legislation may not create classifications touching thereon absent a compelling 
interest.” 

Please Note: See related case Hollingsworth v. South Salt Lake, 624 P.2d 1149 
(Utah 1981). The Salt Lake County ordinance at issue is identical to one in the Redwood 
Gym case but plaintiffs did not join the Redwood suit due to the area’s pending 
annexation. The Hollingsworth court disposed of the case as such: “Due to the similar 
factual situations presented by this case and the Redwood Gym matter, and to the virtually 
identical ordinance provisions and enabling legislation involved in both cases, we resolve 
to consider our decision in the Redwood Gym appeal as dispositive of all corresponding 

  
 



issues raised by this appeal. Having there ruled such issues to be without merit, we 
similarly hold them unmeritorious in the context of this case…” 

Please Further Note: You can find the Hollingsworth case briefed under the 
subtitle Preemption. 

 
Hart Health Studio v. Salt Lake County 

577 P.2d 116 (Utah 1978) 
 Massage parlor operators sued for declaratory judgment and to enjoin the 
enforcement of a Salt Lake County ordinance that regulated massage parlors.  The 
District Court of Salt Lake County ruled that section 15-18(3)(d), which imposed a $5000 
fee on any massage parlor operating within 12 months in the same location as a massage 
parlor that had lost its license, was unconstitutional.  The District Court found that the 
rest of the ordinance was constitutional.  The plaintiffs appealed asking the Supreme 
Court of Utah to strike down several other sections of the statute as well on equal 
protection grounds.  
 The Supreme Court of Utah noted that regulation of this type of business is within 
the state’s police power “and that regulating legislation is presumed valid where 
differentiating classes provided by it are reasonably and rationally related to a legitimate 
legislative objective.” The court pointed out that the objective of the challenged 
legislation was “to proscribe the use of massage business for immoral or indecent 
purposes.”  The court struck down the other challenged sections because they were not 
“rationally related to this objective.”  
 The court struck down Section 15-18-3(e), which imposes a fee of $5,000 on any 
massage establishment that employs a "masseur who worked at a massage parlor business 
whose license had been revoked within the last 12 months.”  The court said that this 
section was unconstitutional because the fee effectively punished the employer and the 
employee-masseur without a trial or conviction.   
 The court also struck down several sections that classified massage establishments 
into sole practitioners and businesses employing two or more people.  The court ruled 
that this classification was not rationally related to the ordinance's objective of 
"eliminating immorality." 
 

Virginia 
 

Hogge v. Hedrick 
391 F. Supp. 91 (E.D. Va. 1974) 

Massage parlor operators and employees sought an injunction against a county 
ordinance regulating “the operation of and the conduct of employees at massage parlors.”  
The plaintiffs claimed that the ordinance violates the Equal Protection Clause of the 
Constitution because it interferes with their “fundamental right to engage in a lawful 
occupation absent evidence of a compelling state interest or a rational basis and its 
underinclusive nature in declaring certain conduct unlawful only when performed within 
a massage establishment.”  The U.S. District Court for the Eastern District of Virginia 
agreed that the plaintiffs may have a valid equal protection complaint and thus issued the 
requested injunction. 

  
 



Please Note: For further reasoning behind the court’s issuance of this injunction 
see the case briefs under the Due Process and Privacy subtitles. 

 
Kisley v. The City of Falls Church 

187 S.E.2d 168 (Va. 1972) 
 Massage parlor operators filed a complaint against the city of Falls Church, 
challenging city ordinance No. 512 “which makes it unlawful to operate a massage salon, 
bath parlor, or any similar type business, where the service rendered to a customer is by a 
person of the opposite sex, and that the ordinance be declared void; and further, that the 
city’s ordinance No. 510, regulating the operation of health clubs, massage salons, bath 
parlors and similar establishments, also be invalidated.” 

On appeal, the plaintiffs raised three distinct claims challenging the validity of the 
ordinances in question.  They contended that the ordinances are invalid because: (1) “they 
are inconsistent with State statutes” (2) “they deprive them of property rights without due 
process of law and deny them and their employees equal protection of the law” and (3) 
“they are discriminatory in that barber shops are excluded from their operation.” 
 The plaintiffs claimed that the law violated their equal protection rights by 
effectively putting many of their massagists out of business who earned their living, 
almost exclusively, by giving massages to persons of the opposite sex.   

The Supreme Court of Virginia rejected the plaintiffs’ complaint “that the 
ordinances deprive… their employees equal protection of the law.”  The court cited Ex 
Parte Maki, 133 P.2d 64 (Cal. Ct. App. 1943), which ruled that a similar ordinance 
“applies alike to both men and women…” and “The barrier erected by the ordinance 
against immoral acts likely to result from too intimate familiarity of the sexes is no more 
than a reasonable regulation imposed by the city council in the fair exercise of police 
powers.” 
 The court also rejected the plaintiffs’ complaint that the ordinance is 
discriminatory because it excludes barbershops. After noting that a presumption exists 
“favoring the validity of municipal ordinances and the presumption governs unless it is 
overcome by unreasonableness apparent on the face of the ordinance or by extrinsic 
evidence which clearly establishes the unreasonableness” the court concluded that barber 
shops are fundamentally different from massage parlors because they offer different 
services, have different hours of operation, and types of massages are different, therefore, 
“there is a reasonable ground for putting barber shops and beauty parlors in a separate 
classification from massage parlors.” 

Please Note: The U.S. Supreme Court dismissed this case for want of a substantial 
federal question. 

Please Further Note: See this case brief also under Due Process, Preemption and 
Sup. Ct. Dismissals for Want of Substantial Federal Question. 

 
Rogers v. Miller 

401 F. Supp. 826 (E.D. Va. 1975) 
 Massage parlors owners and operators, in the City of Falls Church, Virginia 
challenged city ordinance No. 675, which imposes a five thousand dollar annual license 
tax on Health Clubs. The plaintiffs alleged that the ordinance violates the Equal 

  
 



Protection Clause because “it unreasonably discriminates against massage parlors” by 
imposing an “excessive and discriminatory” tax.   

The U.S. District Court for the Eastern District of Virginia rejected this argument 
finding that “[a] municipal tax is not arbitrary when it discriminates in favor of a certain 
class if the discrimination is based upon a reasonable distinction in municipal policy.…  
The massage parlor business is distinguished from the barber shop or the beauty shop 
business and the medical care business on the basis of function, ease of regulation and 
public necessity.” 

 
Brown v. Haner 

410 F. Supp. 399 (W.D. Va. 1976) 
In Brown v. Haner the court reviewed the ordinance of the City of Roanoke, §15, 

which prohibits physical contact in form of massage between the members of one sex 
with members of the opposite sex.   

Plaintiffs sought injunctive relief claiming that enforcement of the Roanoke 
ordinance violates their constitutional rights, alleging denial of equal protection and 
discrimination on the basis of sex, deprivation of property without due process, and lack 
of a rational basis for the ordinance in question.  Defendants moved to dismiss the action 
for failure to state a claim upon which relief can be granted.  

The court declared that only the claims of abridgement of the right to privacy and 
the right to association raise to the level of substantial federal question.  However, the 
court held that as the disputed ordinance only prohibits massages for hire, commercial 
massages are not protected under the right to privacy without interference from the state. 

Additionally, the court decided to abide by the Fourth Circuit’s decision in Hogge 
v. Johnson, 526 F.2d 833 (1975), declaring that  "commercial massage parlors in which 
massages are administered to persons of the opposite sex may be outlawed completely."  
 

Washington 
 

Door v. Puyallup 
654 P.2d 720 (Wash. Ct. App. 1982) 

Plaintiffs, massage parlor owners and operators argued that the provisions of an 
ordinance 1766 requiring windows on the doors of massage rooms and permitting 
unannounced inspections of a massage parlor during business hours, violated the 
business' rights to equal protection of the law and freedom from unreasonable searches. 

However, the court affirmed the superior court's decision, holding that there was 
no denial of equal protection or privacy rights, and inspections did not rise to the level of 
unreasonable search.  The court also ruled that the act of giving or receiving a massage 
did not amount to constitutionally protected fundamental activity.  As the requirements of 
windows and inspections were rationally related to the purpose of preventing prostitution, 
only the rational relation test applied. Additionally, the court held that warrantless 
inspections were proper for government regulated businesses, and unannounced 
inspections where authorized by statute were necessary to ensure compliance, and where 
they defined the scope, time, and place of inspection. 
 

 

  
 



J.S.K. Enterprises, Inc. v. Lacey 
492 P.2d 600 (Wash. Ct. App. 1971) 

The court held that an ordinance that prohibited opposite-sex massage was an 
unreasonable and arbitrary exercise of the police power. The court stated that the city can 
revoke a parlor's license because its employees are committing acts of prostitution or 
related offenses, however to deny all massagists the right to practice their profession 
upon both sexes was discrimination as to both sexes of massagists and would deny the 
people who needed their services the opportunity to select the best qualified massagist 
available to them.  

The court held that the ordinance went beyond the means reasonably necessary 
and appropriate to accomplish its objective and it was unduly oppressive to massagists 
and their patients. The ordinance constituted discrimination on the basis of sex in 
contravention of the Equal Protection Clause of the Fourteenth Amendment to the United 
States Constitution. 
 

Wisconsin 
 

Madison v. Schultz 
295 N.W.2d 798 (Wis. Ct. App. 1980) 

In Madison v. Schultz, defendant massage parlor operator contended that an ordinance 
regulating massage parlors was an unconstitutional exercise of the city’s police power 
because the regulation of sexual conduct was primarily of statewide concern, the state 
legislature has preempted the field of regulation of sexual conduct, and the ordinance 
violates the fourth, fifth, and fourteenth amendments of the Constitution. The defendant 
also claimed that the ordinance violated Equal Protection since it required a license for 
massage establishments, but excluded from the requirement several classes of individuals 
(i.e. physicians, chiropractors, nurses, barbers, beauticians, etc…).   

The Court of Appeals of Wisconsin rejected the defendant’s contention, applying a 
rational basis standard and finding that there was a rational basis for the classification.  

 
Saxe v. Breier 

390 F. Supp. 635 (E.D. Wis. 1974) 
In Saxe v. Breier, the plaintiffs were a massage parlor owner and a female employee 

of the massage parlor. They were challenging a city ordinance that imposed certain 
restrictions on the operation of massage parlors. The plaintiffs’ contended that the 
ordinance had an unconstitutional chilling effect on such businesses. They had sought to 
obtain an order temporarily restraining the defendants from enforcing the ordinance. The 
ordinance restricted the hours of operation, provided that the time and date of each 
massage as well as the name of the patron and masseuse must be recorded, set forth 
minimum dress requirements for both the patron and masseuse, prohibited any massage 
of the genital area of any patron or the breasts of any female patron, and established 
certain minimum qualifications to obtain a license as a massage technician.  

The District Court for the Eastern District of Wisconsin found that “no…equal 
protection infirmity appears to be present in [the ordinance].” and “[T]he challenged 
ordinance appears to represent the legitimate exercise by a municipality of its police 
power.”  

  
 



 
Valley Health Systems, Inc. v. Racine 

369 F. Supp. 97 (E.D. Wis. 1973) 
In Valley Health Systems, Inc. v. Racine the plaintiffs challenged a city ordinance 

which: “(a) [made] it unlawful for any person to administer a massage to any person of 
the opposite sex; (b) require[d] a license and graduation from an accredited school of 
massage as prerequisites for administering massages; (c) exempt[ed] from these licensing 
and permit requirements, through a ‘grandfather clause’, a class of persons which does 
not include the plaintiffs; and (d) provide[d] for cumulative penalties for any continued 
violation of its strictures.”  

The plaintiffs contended that the ordinance is an “unreasonable exercise of police 
power which violate[d] the due process clause of and equal protection clauses of the 
fourteenth amendment” The city countered by arguing “that the ordinance [was] 
reasonable and rationally related to the legitimate government interest in public health, 
safety, and morality.”  

The District Court for the Eastern District of Wisconsin held that the opposite-sex 
prohibition of the ordinance was unreasonable and arbitrary since it sought “[t]o deny all 
massagists (sic) the right to practice their profession upon both sexes because some 
persons would use the practice as a subterfuge to perform illegal acts.” However, outside 
of this provision, the court found that “each of the [other] challenged provisions of the 
ordinance appear[ed] likely to withstand constitutional attack and to remain enforceable.”  
 

  
 



DUE PROCESS 
  
 Among massage parlor cases, one of the more common arguments is to raise due 
process claims. These claims are often based on the proposition that the ordinance 
violates the owners right to earn a living, often due to the license or revocation 
provisions, or that the wording of the ordinance is vague, thereby failing to give notice of 
the proscribed conduct, or that the wording is overbroad, thereby not being specific 
enough so one can reasonably comply with the ordinance or that the provisions are so 
overinclusive so that it brings too much conduct within its sweep, and which also gives 
authorities too much discretion and arbitrary power. 
 Most of the courts, as you will see in the following list, reject these due process 
claims, but there are exceptions.  
 

Fifth Circuit 
 

Harper v. Lindsay 
616 F.2d 849 (5th Cir. 1980) 

Massage parlor owners and masseuses challenged county ordinances that 
regulated the operation of massage parlors.  The plaintiffs claimed that the enacted 
regulations exceeded the legislative authority granted in Tex. Rev. Civ. Stat. Ann. Art. 
2372v (1979), and violated constitutionally protected due process and equal protection 
rights.   

The plaintiffs’ claim that the ordinances violate due process because they “(1) 
constitute an unconstitutional "taking" of vested property rights without due process of 
law, (2) deprive appellants of their fundamental rights without a compelling state interest, 
and (3) act in a retroactive manner.”  The Court of Appeals for the 5th Circuit responded 
to these claims by quoting from Comtronics Inc., v. Puerto Rico Telephone Co., 409 F. 
Supp. 800, 809–10 (D.P.R. 1975):  

 
The right to exercise the police power… is one of the essential powers of 
government and the imperative necessity for its existence precludes any 
limitation upon it unless it be arbitrarily exercised.  It… is capable of 
being exercised to legislate retroactively without offending due process.  
Thus it is that a vested interest in existing conditions, be it a license to 
operate a business, existing building codes or zoning regulations, … or 
whatever, cannot be asserted against the proper exercise of the police 
power. 
 
The court ruled that the ordinance was a proper exercise of police power in every 

aspect except for section 20, which required massage parlors to install small windows in 
all the doors of their establishments.  Other provisions of the ordinance already ensured 
that no “foul play” would go on behind closed doors.  These windows would only serve 
to make customers uncomfortable.  The court struck this section down as unconstitutional 
because it was not a rational exercise of the police power. 

 
 

  
 



Oster v. New Orleans 
631 F.2d 71 (5th Cir. 1980) 

 Massage parlor operators challenged the constitutionality of New Orleans city 
ordinance §10, regulating the licensing and operation of massage parlors.  The plaintiffs 
argued that the ordinances violated due process and equal protection rights.  The Court of 
Appeals for the 5th Circuit had rejected these same objections in Pollard v. Cockrell, 
which dealt with an almost identical ordinance.  The plaintiffs argued that their situation 
was different from Pollard because massage parlor ordinances that might be reasonable 
for towns like San Antonio are not necessarily reasonable for New Orleans.  They 
contended that “a classification that fails to take into account the unique and 
discrete French Quarter neighborhood within which appellants operate is almost 
unavoidably irrational.” The court disagreed, ruling that the similarities between massage 
parlors “transcend geography to a degree sufficient to justify the legislative distinction 
embodied in this challenged ordinance.” 

 
Pollard v. Cockrell 

578 F.2d 1002 (5th Cir. 1978) 
Massage parlor owners, masseuses and potential clients disputed the 

constitutionality of a San Antonio City code ordinance, which heavily regulated the 
massage parlor industry. The plaintiffs sought to reverse the decision of the United States 
District Court for the Western District of Texas that held that the challenged provisions 
were constitutional. 
 The plaintiffs argued that the provisions in question violated due process as 
guaranteed by the 14th amendment.  The Court of Appeals for the 5th circuit made the 
following comment about this claim: 
 

The due process attack is clearly without merit in that it attempts to 
resurrect the long discredited concept of substantive due process and is 
based specifically upon a 1928 case which the Supreme Court has since 
overruled and branded "a derelict in the stream of the law".  

 
Tomlinson v. Savannah 

543 F.2d 570 (5th Cir. 1976) 
Massage parlor owners challenged a Savannah, Georgia, ordinance that “prohibits 

heterosexual massage, imposes strict training and certification requirements on 
massagists, and puts rather onerous place and manner restrictions on the giving of 
massage.”  The establishment owners alleged that the ordinance is “an abuse of police 
power” and a “arbitrary restriction of a supposedly due process-protected right to operate 
a legitimate business” and a “violation of equal protection in that it (1) ‘irrationally’ 
distinguishes between heterosexual massages and rubdowns where the customer and 
massagist are of the same sex, and distinguishes between heterosexual massage and 
rubdowns where the customer and massagist are of the same sex, and (2) unnecessarily 
burdens their constitutionally ‘fundamental’ right to engage in a legitimate business.”  
 The Court of Appeals for the 5th Circuit dismissed the claim citing the United 
States Supreme Court dismissals of similar ordinance challenges for want of a substantial 
federal question in the following cases: Smith v. Keator, 419 U.S. 1043 (1974), 
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dismissing for want of a substantial federal question, 206 S.E.2d 203; Rubenstein v. 
Cherry Hill, 417 U.S. 963 (1974), dismissing for want of a substantial federal question, 
No. 10,027 (N.J. Sup. Ct. Jan. 29, 1974); and Kisley v. City of Falls Church, 409 U.S. 
907 (1972), dismissing for want of a substantial federal question, 187 S.E.2d 168 (1972). 

The court further stated that “Appellants in those three cases contended in the 
Supreme Court that the ordinances established invidiously discriminatory sex based 
classifications in violation of the equal protection clause, worked an unreasonable 
abridgement of the right to pursue a legitimate livelihood; and created an unconstitutional 
irrebuttable presumption that all massages lead to illicit sexual behavior. The Supreme 
Court ruled that these challenges did not raise a substantial constitutional question.” 

The court also cited Colorado Springs Amusement, Ltd. v. Rizzo, 524 F.2d 571 (3d 
Cir. 1975) cert. denied 428 U.S. 913 (1976), in which the court concluded that a U.S. 
Supreme Court dismissal for want of substantial federal question “foreclose[s] 
reconsideration of constitutional challenges identical to those made here.” 

Please Note: At the time of this case, Georgia was in the 5th Circuit, whereas now 
it is in the 11th Circuit. 
 

Sixth Circuit 
 

Kutrom Corp. v. Center Line 
979 F.2d 1171 (6th Cir. 1992) 

In Kutrom Corp. v. Center Line owner and operator of a health club featuring 
massage services, raised a due process challenge under the Fourteenth Amendment to a 
city ordinance that regulated the hours of operation and appropriate attire for such 
establishments. The ordinance was adopted by the city under its police power “to protect 
‘the health, safety, welfare, aesthetics and property values of the citizens of the city of 
Center Line.’”  

The Sixth Circuit concluded that the regulation of hours is reasonable “[b]ecause 
illegal sexual conduct is most likely to take place at night, closing massage 
establishments during night time hours serves a legitimate interest in curtailing illegal 
sexual conduct.” Furthermore, the “regulation governing the clothing worn by the 
massagers has a rational basis in that the regulation of provocative dress furthers the 
legitimate state interest in assuring that massage parlors are not mere subterfuges for 
prostitution.”  
 

Seventh Circuit 
 

Oriental Health Spa v. Fort Wayne 
864 F.2d. 486 (7th Cir. 1988) 

Plaintiff Oriental Health Spa raised a due process to a city licensing ordinance 
arguing that “insufficient procedural due process is accorded to license denials and 
revocations.” The court dismissed this claim for lack of standing because Plaintiff’s 
license had not yet been revoked and revocation had not been threatened. The court 
emphasized that in order to have standing plaintiff “‘must show that he personally has 
suffered some actual or threatened injury as a result of the putatively illegal conduct of 
the defendant; and that the injury is likely to be redressed by a favorable decision.’” 

  
 



 
Horvath v. Chicago 

510 F.2d 594 (7th Cir. 1975) 
In Horvath v. Chicago, plaintiffs massage parlor owners challenged a municipal 

ordinance that regulated the massage parlor industry in Chicago. They claimed that the 
ordinance was unconstitutionally vague in that it did not give fair notice to the plaintiffs 
that their conduct was proscribed.  

The Seventh Circuit held that this challenge did not provide a proper basis for 
interfering with state litigation involving the same claims by different parties. If allowed 
to run its course, state litigation would likely have eliminated whatever ambiguity existed 
with respect to the application of the ordinance to the activities of the massage parlor 
operators. Although the vagueness objection might have been available, the ordinance 
gave the massage parlor operators fair notice that it could apply to their conduct and was 
not so utterly devoid of meaning as to contain no standard by which a determination 
could be made whether their businesses constituted a public nuisance.  

 
Eighth Circuit 

 
J.B.K., Inc. v. Caron 

600 F.2d 710 (8th Cir. 1979) 
In J.B.K., Inc. v. Caron, appellant massage parlor operators appealed a ruling that 

denied their request for a preliminary injunction against the enforcement of a Missouri 
anti-prostitution statute. Appellants contend that the statute was unconstitutionally vague. 
The United States Court of Appeals for the Eighth Circuit dismissed the “void for 
vagueness” challenge after noting that the statute in question was “precisely worded, that 
its terms [were] sufficiently defined and that it [gave] ‘fair notice of the offending 
conduct.’”  
 

Tenth Circuit 
 

United States v. Monaco 
700 F.2d 577 (10th Cir. 1983) 

 Massage parlor owners appealed their conviction of conspiracy to use facilities in 
interstate commerce to promote prostitution and three counts of use of facilities in 
interstate commerce to promote prostitution in violation of the Travel Act. 
 The defendants argued that evidence that the Boise police collected through two 
informants who worked in the defendants’ massage parlors should be disallowed because 
the police encouraged illegal activities in order to obtain it.  They argued that this conduct 
was “‘so outrageous that due process principles would absolutely bar’ the federal 
government from invoking judicial processes to obtain a conviction.”  The US Court of 
Appeals for the Tenth Circuit ruled that the collection of evidence through the informants 
was not so “outrageous as to require reversal of the defendants' convictions.”  The 
informants had worked for the defendants all along and would have continued working 
“regardless of their involvement in this case.” 
 

  
 



Alabama 
 

Thompson v. Huntsville 
329 So. 2d 664 (Ala. Crim. App. 1976) 

In Thompson v. Huntsville, the appellant masseuse challenged the constitutionality of 
the massage parlor ordinance under which she was convicted of massaging an undercover 
police officer’s genitals. The appellant argued that the part of the ordinance that forbid 
cross-gender massages violated both the equal protection and the due process clauses of 
the Fourteenth Amendment. After noting that the appellant was not convicted under that 
part of the ordinance, the Court of Criminal Appeals of Alabama rejected the appellant’s 
argument, stating that prior case law made the ordinance “a valid exercise of the police 
power granted to the City.”  
 

Alaska 
 

Summers v. Anchorage 
589 P.2d 863 (Alaska 1979) 

Appellants, massage parlor employees, challenge a lower court decision finding 
them guilty of assignation. Appellants allege that ordinance under which they were 
convicted in unconstitutionally overbroad and vague. The ordinance defines “assignation 
[as the] making of an appointment or engagement for prostitution or lewdness or any act 
in furtherance of such appointment or engagement.”  

The court identified three factors that ought to be considered when evaluating a 
vagueness challenge. “First, a statute may not be so imprecisely drawn and overbroad 
that it ‘chills’ the exercise of first amendment rights. The second consideration is that in 
order to be consistent with notions of fundamental fairness a statute must give adequate 
notice of the conduct that is prohibited. The final element in an analysis of statutory 
vagueness is whether the statute’s imprecise language encourages arbitrary enforcement 
by allowing prosecuting authorities undue discretion to determine the scope of its 
prohibition.”  

The court held that the ordinance “does not threaten first amendment rights 
[because it] regulate[s] speech only as an element of prohibited prostitution activities.” 

Furthermore, the court concluded that the language contained in the ordinance 
provides adequate notice of the prohibited conduct.  

Finally, the court refrained from considered whether there was arbitrary 
enforcement because appellants had made no such claim. The court also rejected 
appellants arguments that the ordinance definition of “lewdness” is overbroad. The 
ordinance defines “lewdness [as] any indecent or obscene act.” The court did not consider 
this argument noting that the ordinance has been amended and has “eliminated 
‘lewdness’ as proscribed and punishable behavior.” 
 

Hilbers v. Anchorage 
611 P.2d 31 (Alaska 1980) 

A portion of the Anchorage City Code which prohibited persons who had a 
felony, sexual, or violent crime convictions within the past two years from massage 
parlor employment violating the Due Process Clause. 

  
 



 
Arizona 

 
State v. Henderson 

669 P.2d 113 (Ariz. Ct. App. 1983) 
 The State of Arizona appealed after the trial court denied its request for an 
injunction to close a house of prostitution run by the defendants under the guise of a 
massage parlor.  The trial court chose not to allow the state to submit evidence that the 
defendants were selling sexual services gathered by undercover police officers (who were 
able to solicit sex, but did not engage in it) and civilian witnesses (who did engage in sex 
and paid for it with tax dollars).  Without that evidence, a jury decided that there not 
sufficient evidence that the defendants used their premises for prostitution. 
 The Court of Appeals of Arizona, Division One, Department D considered 
whether the state’s method of gathering evidence was so outrageous as to violate due 
process.  Citing People ex rel. Difanis v. Boston, 416 N.E.2d 333 (Ill. App. 1981), the 
court said, “we do not consider the state's conduct in this case so outrageous as to justify 
the court's denying the order of abatement or dismissing the complaint with prejudice.”  
The court concluded that the trial court abused its discretion and ruled that there was 
clear and convincing evidence that the defendants used their premises for prostitution.  
The court reversed and remanded with instructions that the trial court issue an order of 
abatement. 
 

California 
 

In re Maki 
133 P.2d 64 (Cal. Ct. App. 1943) 

In In re Maki the city of Los Angeles appealed the grant of a writ of habeas 
corpus to an inmate who was convicted of violating Los Angeles, Cal., Mun. Code 
§27.03.  The Code made it illegal to massage a person of the opposite sex, unless the 
massage was performed under the supervision of a licensed physician.  

Charles Maki violated the ordinance, and was imprisoned. Once he obtained a 
petition for a writ of habeas corpus, the city appealed. The appellate court discharged the 
writ and ruled that Cal. Const. art. XX, §18, which prohibited sexual discrimination in the 
licensing of businesses and professions did not apply to Maki because he was permitted 
to perform massages on persons of the same sex.  Also, he was permitted to hire a female 
masseuse to perform massages on women.  

Also, Maki’s right to contract was not violated as the city had the right to impose 
regulations upon businesses. Additionally, the court ruled that the Cal. Const. art. I, §21, 
which prohibited granting of special privileges, was not violated by the ordinance 
because physicians with special training and skills of administering to the human body 
were licensed by the state.   

Furthermore, the court held that Maki was not deprived of his property without 
due process as the city was reasonably exercising its police power to curtail immoral 
behavior and licentious practices.  As such, the court held that the lower court erred in 
granting writ of habeas corpus to Maki, and discharged the writ and remanded the 
prisoner.  

  
 



 
Colorado 

 
Denver v. Nielson 

572 P.2d 484 (Colo. 1977) 
 The defendant challenged a lower court decision convicting her of violating city 
ordinance that prohibits a massage parlor employee from massaging a person of the 
opposite sex.  The Supreme Court of Colorado ruled that there was no federal 
constitutional issue with the ordinance citing the US Supreme Court's dismissal of Smith 
v. Keator, Rubenstein v. Cherry Hill, and Kisley v. City of Falls Church.  The court did, 
however, find that the ordinance violates the Due Process Clause contained in Article II, 
Section 25 of the Colorado State Constitution.  

The court said that “[t]he ordinance makes a conclusive presumption that all who 
massage persons of the opposite sex will engage in illegal sexual activity. For such a 
presumption to be constitutionally valid, the presumption must in fact be reasonable…  
Even though there is a legitimate purpose for the legislation, such legislation must fail if 
there is no reasonable factual basis for the enactment.”   

The court went on to hold that “[t]he ordinance is unduly oppressive to legitimate 
massage practitioners and goes beyond the means reasonably necessary to accomplish the 
legitimate objective of prevent illicit sexual behavior” because it “precludes everyone, 
whether moral or immoral, from administering for compensation massages to persons of 
the opposite sex.” 
 

Hide-A-Way Massage Parlor, Inc. v. The Board of County Comm’rs of Adams County 
597 P.2d 564 (Colo. 1979) 

 A massage parlor sued for a declaratory judgment that the Colorado Massage 
Parlor Code and the Adams County Massage Parlor Regulations were unconstitutional 
and also challenged the Adams County Board of Commissioners' denial of their license 
application.  The trial court ruled for the plaintiff finding that the state massage parlor 
code was constitutional, but the Board of Commissioners violated due process in their 
application of the code.  The Board of County Commissioners appealed to the Supreme 
Court of Colorado. 

The Colorado Massage Parlor Code says that in determining whether or not to 
issue a massage license, local authorities may consider “[t]he reasonable requirements of 
the neighborhood” and ‘the good character and reputation’ of the officers, investors and 
employees of the establishment.”  The Code also authorizes local governments to adopt 
more stringent standards than that described in the Code. 
 The Board of Commissioners denied the plaintiff's license application because (1) 
Hide-A-Way’s stock was owned entirely by another corporation; (2) the persons shown 
on Hide-A-Way’s application as corporate officers were not officers; (3) Hide-A-Way 
‘failed to establish the needs and desires of the designated neighborhood warrant a 
Massage Parlor License to the application’; and (4) Hide-A-Way’s operators ‘have 
condoned and authorized the employees to perform illegal sex acts with the customers.”   

The Supreme Court of Colorado agreed with the trial court that the Board of 
Commissioners applied the state massage parlor code in an unconstitutional way.  
Though the Board was permitted to adopt "more stringent standards than those required 

  
 



by the Code, it may not do so without clearly defining the phrase and giving fair notice of 
what evidence it will consider in determining whether its requirements have been met."  
The plaintiff had no notice that the Board would consider its corporate structure in 
determining whether or not to deny a license and the plaintiff had no prior indication of 
how the Board would interpret the phrases "reasonable requirements of the 
neighborhood" and "good character and reputation." 
 In order to consider the constitutionality of state laws, the plaintiff must give 
notice to the state attorney general.  Since the plaintiff did not name as a defendant or 
otherwise notify the attorney general, the court refused to consider the plaintiff's claim 
that the state massage parlor code was unconstitutional. 

 
JRM, Inc. v. Board of County Comm’rs of Adams County 

615 P.2d 31 (Colo. 1980) 
 Massage parlor operators sought a declaratory judgment and certiorari review of 
the Board of County Commissioners of Adams County's denial of a massage license.  
The Board of County Commissioners denied the plaintiffs' license application under the 
authority of the Colorado Massage Parlor Code, which permits local governments to deny 
licenses to applicant's with poor "character."  The Code also states that local governments 
may regulate to make the standard for obtaining a license more stringent.  The Board of 
County Commissioners made regulations to establish "fees, location of massage parlors, 
requirements that employees possess identity cards, and restrictions on the transfer of a 
license.”  The plaintiffs argued that these regulations were stricter than authorized under 
the Colorado Massage Parlor Code and infringed on the right to due process.  The District 
Court agreed with the plaintiffs' argument and declared the regulations unconstitutional.  
 The Colorado Supreme Court overruled the District Court saying that the 
regulation did not overrun its authority.  Furthermore, the court ruled that the District 
Court mistakenly interpreted the Colorado Massage Parlor Code's mention of "character" 
to mean that a license could only be denied because of a felony conviction.  The Board of 
County Commissioners was authorized under the Code to consider "evidence of sex acts 
and nudity in the operation of massage parlors" as evidence of poor character and 
grounds for denying the plaintiffs' application for a license. 
 

R & F Enters. v. The Board of County Comm’rs of Adams County 
606 P.2d 64 (Colo. 1980) 

 Massage parlor operators challenged a board decision to revoke their operating 
license. Three days after obtaining an operating license an employee of the facility was 
arrested for committing an act of prostitution. Subsequent to the arrest the Board of 
County Commissioners of Adams County issued an order to the massage parlor operators 
to show cause why their operating license should not be revoked. 
 The plaintiff appealed the decision of the district court to the Colorado Supreme 
Court arguing that the language of the statute in question “is unconstitutionally vague and 
results in deprivation of property without due process of law.” The statute states “(1) [n]o 
license provided by this article shall be issued or held by: (c) Any person employing, 
assisted by, or financed in whole or in part by any other person who is not of good 
character and reputation satisfactory to the local authority; (e) Any person unless he is, 
with respect to his character, record, and reputation satisfactory to the local licensing 

  
 



authority.” (Emphasis added) “Appellant contends that the terms ‘character’, ‘reputation’, 
and ‘record’ are vague and uncertain of meaning, requiring speculation as to the standard 
of conduct required by the licensing board.”  
 The court noted that the Massage Parlor Code is an exercise of state police power 
entitled to “a presumption of constitutionality and that the burden is upon the person 
alleging invalidity to prove it beyond a reasonable doubt.” Furthermore, “based upon the 
doctrine of vagueness, the court has a duty to construe the statute in such a way that it is 
not void for vagueness whenever a reasonable and practical construction can be given to 
its language. Further, one must read and consider the statute as a whole so as to ascertain 
the intent of the General Assembly in passing it, and the words and phrases used are to be 
considered in their general accepted meaning.”   
 The court determined that the term “reputation” is “unconstitutionally vague and 
could not suffice as a standard of conduct since it connotes merely an ‘opinion of the 
community.”  However the terms “good character” and “record” survived judicial 
scrutiny.  The court held that “good character” refers to a legislative determination that 
licenses should only be given to “law abiding citizens” and “record” refers to the 
“criminal record of the applicant, or that of his employee when determining the ‘good 
character’ of the employee.” 
 

Regency Services Corp. v. Board of County Comm’rs of Adams County 
819 P.2d 1049 (Colo. 1991) 

After the revocation of its license by the district court, a massage parlor 
challenged the Colorado Massage Parlor Code and Adams County Ordinance No.2, 
entitled, “Ordinance Establishing Massage Parlor Regulations” under the constitutional 
doctrines of vagueness, equal protection, and overbreadth.  The Code makes it unlawful 
to “operate a massage parlor without holding a validly issued local license.”  The 
ordinance imposes several additional requirements including prohibiting masseurs from 
working nude, requiring masseurs to carry licenses certifying that they have graduated 
from recognized massage schools and requiring massage establishments to keep detailed 
records for their patrons. 
 The plaintiff contended, “that the definitions of ‘massage’ and ‘massage parlor’ in 
the state statute and county ordinance are unconstitutionally vague.” Massage is defined 
by both the statute and ordinance as “a method of treating the body for remedial or 
hygienic purposes, including but not limited to rubbing, stroking, kneading, or tapping 
with the hand or an instrument or both.” Massage parlor is defined as “an establishment 
providing massage.” 
 The Supreme Court of Colorado determined that there was no merit to plaintiff’s 
vagueness argument concluding that the law is “sufficiently definite to alert the populace 
to the nature of the proscribed conduct so that they may control their actions” and “that 
the law provides specific standards for those charged with its enforcement so that 
arbitrary and discriminatory application be avoided.” Furthermore, since no fundamental 
interest or suspect classification is involved the court determined that “as long as a 
statutory proscription ‘permits persons of ordinary intelligence to distinguish between 
permissible and illegal conduct and provides workable standards for those responsible for 
the enforcement and application of the law, due process of the law will be satisfied.” 
 

  
 



District of Columbia 
 

Deinlein v. District of Columbia 
386 A.2d 296 (D.C. 1978) 

In Deinlein v. District of Columbia, the D.C. Code provision that prohibited cross-
sexual massages in a licensed massage parlor was upheld under a challenge that it was 
unconstitutionally vague and ambiguous in violation of the Fifth Amendment right to due 
process.  The appellants had been convicted of violating the Code.  Their challenge was 
focused around the language in the Code that described the prohibited conduct (i.e. 
“massage treatment”), which they contended was “so inherently vague and ambiguous as 
to the activity to which it refers that the average person [could not] reasonably be 
expected to comprehend what conduct [was] therein prohibited.” The appellants cited to 
the Florida and New York massage statutes, stating that these statutes did in fact have 
proper definitions of what constituted a massage.  

The District of Columbia Court of Appeals affirmed the convictions.  It found that the 
term “massage” did have “a universally accepted definition in our society” and that “the 
usage of ‘massage’ alone, without further explication in the statute, is sufficient . . . to 
convey the meaning intended by [the statute’s] anti-cross-sexual massage provision.” As 
for the appellant’s citation to the Florida and New York statutes, the court said that “the 
detailed language defining ‘massage’ which appears [in them] . . . add[ed] little to the 
commonly accepted meaning of the term.”  

The court also rejected the appellants’ contention that there was no sufficient 
evidence to convict them under the statute. The appellants had been arrested within a few 
minutes of administering the “massages” to undercover police officers. The court stated 
that “the evidence clearly established that appellants’ activity is precisely the conduct that 
falls within the boundaries of [the statute’s] proscription, even though appellants may not 
have engaged in such activity for substantial periods of time.  The statutory infraction 
was complete after the prohibited conduct commenced -- no matter what the duration of 
such conduct thereafter.” 

 
Cullinane v. Geisha House, Inc. 

354 A.2d 515 (D.C. 1976) 
In Cullinane v. Geisha House, Inc., the plaintiff massage parlor claimed that the 

D.C. Code, which prohibited massagers from giving massages to anyone of the opposite 
sex, infringed on the constitutional right to pursue a legitimate occupation and created a 
gender based distinction that was constitutionally “suspect.”  

The D.C. Court of Appeals reversed and remanded the case with instructions to 
dismiss it.  The trial court had permanently enjoined the enforcement of this provision in 
the D.C. Code, finding it violative of the rights to due process and equal protection.  The 
court dismissed the case based on the recent decisions of the United States Supreme 
Court in Smith v. Keator, 419 U.S. 1043 (1974), dismissing for want of a substantial 
federal question, 206 S.E.2d 203; Rubenstein v. Cherry Hill, 417 U.S. 963 (1974), 
dismissing for want of a substantial federal question, No. 10,027 (N.J. Sup. Ct. Jan. 29, 
1974); and Kisley v. City of Falls Church, 409 U.S. 907 (1972), dismissing for want of a 
substantial federal question, 187 S.E.2d 168 (1972). 

  
 



The court said “[s]ince the issues here presented are the same, the Supreme 
Court’s actions in dismissing for want of a substantial federal question are, of course, 
equally binding upon us.  This disposes of the questions presented on the merits and 
requires a reversal of the judgment entered in the trial court.” 

 
Florida 

    
State v. Bales 

343 So. 2d 9 (Fla. 1977) 
 The defendant, Bales, was charged with lewdness and practicing massage without 
a license.  The defendant, Cataldo, who was the owner of the establishment where Bales 
worked as a masseuse, was charged with aiding and abetting Bates in committing her 
crimes.  The trial court convicted both defendants of lewdness but struck down the law 
governing registration of masseurs because "the definitions of masseur are vague, 
overbroad and an inordinate use of the police powers of the State of Florida."  The state 
appealed and the defendants cross-appealed their conviction for lewdness. 
 The Florida state law on lewd conduct says, “It shall further be unlawful in the 
state… To offer to commit, or to commit, or to engage in, prostitution, lewdness, or 
assignation."  Lewdness is defined under the statute as including “any indecent or 
obscene act."  The Florida state law governing the registration of masseurs says, "It shall 
be unlawful for any person or persons to engage in the practice or attempt to practice 
massage for a fee… without a certificate of registration" 
 The defendants argued that the statute on lewd conduct was unconstitutionally 
vague and that the statute on masseurs was unconstitutionally vague, overly broad and 
unsustainable under any legitimate state power.  The Supreme Court of Florida pointed 
out that “any legislative enactment carries a strong presumption of constitutionality, 
including a rebuttable presumption of the existence of necessary factual support in its 
provisions.”  On this basis the court ruled that the statute on lewd conduct was not vague 
and did not fail to give due notice of what conduct was prohibited.  The statute on 
masseurs included a complicated and lengthy definition of the word “massage.”  The 
court said, “That which is vague obviously cannot also be specific, and it is difficult to 
imagine a more specific cataloging of prohibited activity than” the statute on masseurs.  
Therefore, the court rejected the defendants’ argument that the statute on masseurs was 
vague. 
 The court characterized the defendants’ argument that the statute on masseurs was 
overly broad as, “more troublesome,” but rejected it, nevertheless.  “A statute is overly 
broad when its proscriptive reach includes constitutionally protected activity.”  The 
defendants suggested that the statute was so broad that it would prohibit casual back 
massages or even handshakes.  Though some words in the statute seemed to proscribe 
seemingly unobjectionable activity (i.e. “stroking, friction, rolling”), the court ruled that 
taken within their context, these words do not proscribe anything beyond “‘body 
massage’ for financial consideration by an unlicensed person ‘either by hand or by any 
mechanical or electrical apparatus or device.’” Therefore, the statute is not overly broad. 
 

  
 



 
 

Martinez v. State 
368 So. 2d 338 (Fla. 1978) 

 A massagist appealed her conviction for “(1) entering, remaining, or residing in a 
structure or building for the purpose of lewdness, prostitution, or assignation; (2) 
maintaining or operating a place, structure, or building for the purpose of lewdness, 
assignation, or prostitution; (3) committing or offering to commit or engage in lewdness, 
assignation, or prostitution; and (4) practicing massage without a license.” (citations 
omitted). 

The defendant argued on appeal that the Florida statutes on prostitution and 
massage licenses, under which she was prosecuted, were unconstitutionally vague.  The 
court cited State v. Bales, 343 So. 2d 9 (Fla. 1977), Tatzel v. State, 356 So. 2d 787 (Fla. 
1978) and Bell v. State, 289 So. 2d 388 (Fla. 1973) which upheld the laws in question.   

The defendant also moved to dismiss the charges against her as vague.  The court 
said that the charges against her could only be dismissed as vague if they were "so vague, 
indistinct, and indefinite as to mislead… and embarrass [her] in the preparation of [her] 
defense or expose [her] after conviction or acquittal to substantial danger of a new 
prosecution for the same offense."  The court ruled that the charges in this case were 
sufficient to inform the defendant of the nature of the offenses charged. 
 

Illinois 
 

Wes Ward Enterprises, Ltd. v. Andrews 
355 N.E.2d 131 (Ill. App. Ct. 1976) 

In Wes Ward Enterprises, Ltd. v. Andrews, owners and an employee of massage 
parlors challenged a city massage ordinance. The ordinance required all massage 
establishments to be licensed and pay a $100 annual fee and that all massage providers 
obtain an annual permit and pay certain fees. The licensees had to be at least 18 years of 
age, provide certain personal data and undergo annual physical exams. Anyone convicted 
of a felony or sex-related offense could not obtain a license. The plaintiffs contended the 
entire ordinance violates due process as an unconstitutional infringement upon the 
fundamental right to work guaranteed by the fourteenth amendment of the United States 
Constitution.  

The Appellate Court of Illinois said that no question of a sexual classification exists 
with this ordinance. The court used the test that there must be an interest of public safety, 
welfare or morals that is damaged or threatened. The court found that this ordinance 
meets that test. The plaintiffs also contended on appeal that the ordinance was overbroad 
to the level of being arbitrary and unreasonable. The court also rejected this argument, 
finding that the “clear legislative intent is to license and regulate those engaged in the 
business of giving massages for consideration.”  

The court found that the ordinance as a whole, including licensing fees and standards 
of cleanliness, was a reasonable means of carrying out the purposes it sought to 
accomplish and did not establish unreasonably burdensome standards for massage 
establishments.  

  
 



The plaintiffs also contended that the prohibitions on exposure and touching of 
genital and sexual areas were vague and overbroad as to violate the fourteenth 
amendment due process requirements.  The court did not find the provisions to be vague 
and said they “explicitly define[] the prohibited conduct and provide[] ‘fair warning’ of 
what acts will amount to a violation.”  The court also upheld some specific provisions of 
the ordinance as constitutional under the plaintiffs’ challenges.   
 

Indiana 
 

Indianapolis v. Wright 
371 N.E.2d 1298 (Ind. 1978) 

In Indianapolis v. Wright, massage parlor owners challenged the constitutionality of a 
city ordinance banning opposite sex massages. They contended that the law violated the 
due process clause of the state constitution by depriving them of their fundamental right 
to earn a livelihood.  

The Supreme Court of Indiana rejected this claim, holding that the prevailing view 
among other states involving similar statutes was to uphold their constitutionality. The 
court also noted that the appeals involving this subject that been denied by the Supreme 
Court for lack of substantial federal question. “[T]hose dismissals are to be treated as 
dispositions on the merits of the issues raised. Lower federal courts are bound by the 
decisions of these summary dispositions. Lower federal courts which have since 
considered similar massage parlor ordinances have affirmed their constitutionality based 
upon these summary dispositions.” Thus, the statutes are constitutional.  
 

Clampitt v. Ft. Wayne 
682 F. Supp. 401 (N.D. Ind. 1988) 

In Clampitt v. Ft. Wayne, plaintiff masseuse brought suit against the city, claiming 
that its ordinances governing massage parlors violated procedural due process and 
substantive due process because the ordinance was too vague. The court dismissed the 
procedural due process argument concluding that “[t]he ordinance in question provide[d] 
both notice and an opportunity to be heard before revocation or suspension.” The plaintiff 
also contended that certain definitions, contained in the ordinance, were void for 
vagueness. Prior to addressing the specific allegation the court noted that when no first 
amendment rights are involved “[v]agueness challenges must be confined to the parties 
before the court” and “[c]ourts are obliged to favor interpretations which render a statute 
constitutional” and greater tolerance should be given to economic regulation and laws 
which contain only civil penalties. Plaintiff specifically challenged the term “body work 
practitioners.”  

The court concludes that the plaintiff did “not fall within the exception, so that the 
challenged provision is clear as it applies to her.” Plaintiff also challenged the term “good 
cause” contained in the revocation provision. The court rejected this argument, 
concluding that an “abundantly clear” definition was contained within the ordinance. 
Finally, plaintiff alleged that license suspension provisions were void for vagueness 
because “the ordinance contain[ed] no provisions setting forth the time period of the 
suspension or the method of reinstatement once suspended.” The court rejected this 
argument as well concluding that “[o]bviously if a license is suspended for 

  
 



noncompliance with the City’s zoning laws or health regulations… the suspension would 
continue until the noncompliance was cured.” 
 

Iowa 
 

State ex rel. Clemens v. Toneca, Inc 
265 N.W.2d 909 (Iowa 1978) 

In State ex rel. Clemens v. Toneca, Inc, defendant massage parlor owners 
challenged the validity and breadth of a permanent injunction made pursuant to the state 
code. They specifically challenged the parts of the code that (1) proscribed 
establishments erected or used for the “purpose of lewdness, assignation, or prostitution;” 
(2) instituted a massage technician permit system; and (3) prohibited public nuisances. 
The state attempted to capture the act of masturbation under the terms “lewd” and 
“assignation” as used in the statute.   

Here the Supreme Court of Iowa stated that pursuant to precedent,  “lewdness” 
remained unconstitutionally vague to support an injunction.  Additionally, relying on 
persuasive authority, the court held that “assignation” is most likely synonymous with 
prostitution, and therefore did not include masturbation by hand.  The court also accepted 
the defendant’s claim that the vagueness of the undefined term “indecent” violated the 
Fourteenth Amendment of the U.S. Constitution.  

 
MRM, Inc. v Davenport 

290 N.W. 2d 338 (Iowa 1980) 
In MRM, Inc. v Davenport, massage parlor owners challenged a massage parlor 

ordinance on the grounds that it violated equal protection. The regulations of this 
ordinance “imposed conditions for licensure, and provided for inspections and revocation 
of licenses, together with penalties for noncompliance…and required that persons giving 
massages be licensed under conditions which include physical examinations, restrictions 
against nudity, and 750 hours of instruction from a defined “accredited school.”  

The Plaintiffs’ main arguments against the regulation were based on due process, 
the first being deprivation of property without due process and the second asserting 
various provisions of the regulation to be void for vagueness. As for the first prong, the 
plaintiffs claimed that regulations deprived them from substantial profits and thus the 
deprivation of property without due process.  

The Supreme Court of Iowa found no due process violations since the right to 
pursue any trade or calling is subordinate to the right of the state to regulate such freedom 
of action where required to protect the public health, safety or welfare. The licensing 
requirements were rationally related to public health and the hour of operation limitations 
were rationally related to public safety and welfare. Concerning the second prong, the 
court did not find the regulations to be vague. The court found no reason to presume that 
the ordinance would be applied or enforced in an unconstitutional manner.  
 

Maine 
 

Danish Health Club, Inc. v. Town of Kittery 
562 A.2d 663 (Me. 1989) 

  
 



The plaintiff argued that the statute in this case did not "promote the public health, 
safety and general welfare" as claimed and should therefore be struck down.  The 
Supreme Judicial Court of Maine ruled that "[a]lthough the Ordinance does not 
specifically state the prevention of diseases as a purpose, such a goal falls within the 
statutory police power of a municipality and is patently a part of the more general goal of 
promoting health." 

The court said that in order for the statute in question to be found in conformity 
with the due process clauses of the federal and state constitutions, it must "bear a 
reasonable relationship to the public health, safety, morals or general welfare" and "must 
not be unreasonable, arbitrary, or discriminatory." 

The court separated the requirements of due process in the exercise of police 
power into three component elements:  

1. "The object of the exercise must be to provide for the public welfare. 
2. "The legislative means employed must be appropriate to the 

achievement of the ends sought. 
3. "The manner of exercising the power must not be unduly arbitrary or 

capricious." 
The plaintiff also argued that the Ordinance violated due process in that it was 

impermissibly vague.  "To meet the requirements of due process, the ordinance must 
provide reasonable and intelligible standards to guide the future conduct of individuals."  
The court ruled that the Ordinance was not vague.   It was intelligible enough to give 
"sufficient warning of conduct that will render individuals liable to the Ordinance's 
penalties." 
 The plaintiff's final contention was that the fine imposed by the lower court, as a 
penalty for violating the ordinance, was contrary to due process.  The plaintiff claimed it 
should have been allowed to secure a complete judicial review of the ordinance without 
incurring the risk of penalties if it lost.  Although the court partly agreed with the plaintiff 
on this, it stated that there is no "constitutional right to risk-free litigation under all 
possible circumstances."  Here, the plaintiff could have sought a preliminary injunction to 
halt the accumulation of penalties.  This option was available to it, but it was never taken.  
The court found the availability of this option to satisfy due process. 
 

Maryland 
 

Massage Parlors, Inc. v. Baltimore 
398 A.2d 52 (Md. 1979) 

 A massage parlor appealed a lower court decision, which revoked its 
establishment license for engaging in heterosexual massage in violation of ordinances 
regulating massage establishments enacted by the city of Baltimore “to protect and 
preserve the health, safety and welfare of the inhabitants of the City.” 

The plaintiff argued that the ordinance violates the Due Process Clause of the 
Fourteenth Amendment by infringing upon his “fundamental right to work.” The 
Supreme Court of Maryland rejected this argument stating that the fundamental right to 
work “is subject to the lawful exercise of the police power by the state and it may 
regulate or restrict the freedom of the individual to act when such regulation is essential 
to the protection of the public health, morals, safety and welfare.” 

  
 



 
Massachusetts 

 
Commonwealth v. Walter 

446 N.E.2d 707 (Mass. 1983) 
 A massagist appealed her conviction for engaging in common, indiscriminate 
sexual activity for hire and of advertising the business of massage without being licensed 
in violation of state law.  An undercover police officer arrested the defendant after she 
took off her shirt and massaged his genitals for money. 
 The defendant argued on appeal that genital massage could not constitute 
prostitution under Massachusetts law, but the Supreme Judicial Court of Massachusetts 
concluded that this activity was covered under the statute.  The defendant argued that the 
statute was unconstitutionally vague and that it violated due process.  The court ruled that 
it was not vague because a person of common intelligence would know that masturbation 
is included in the definition of "sexual activity." 
 

Michigan 
 

Morgan v. Detroit 
389 F. Supp. 922 (E.D. Mich. 1975) 

In Morgan v. Detroit, plaintiffs challenged the constitutionality of a city 
ordinance that prohibited the solicitation by word or gesture in a public place or building 
of prostitution or any other “lewd immoral act.” Plaintiffs contended that the ordinance 
was so vague and overbroad that it violated due process. The plaintiffs argued that 
because the statute did not require a monetary consideration it was overbroad.  

The Eastern District of Michigan held that the statute was not overbroad in this 
regard since “[i]t is the nuisance aspect of accosting and soliciting which the City may 
seek to prohibit and which the City may regulate whether or not the accosting is done 
with the intent of remuneration.” The plaintiffs also argued that the terms “lewd” and 
“immoral” were so vague as to not give fair notice of what the ordinance was forbidding.  

The court agreed, stating that those terms lacked the “requisite definiteness to the 
proscription so that men of ordinary intelligence will know what acts are prohibited.” 
However, instead of declaring the statute unconstitutional, the court simply severed the 
phrase containing the words and declared the rest of the statute “fully operative as law.” 
Since the plaintiffs were arrested under the definite portion of the statute and not the 
indefinite part, they had no cause of action for damages. 
 

State ex rel Macomb County Prosecuting Att'y v. Mesk 
333 N.W.2d 184 (Mich. Ct. App. 1983) 

 The defendant, Mesk, in this case owned a building that she leased to Michigan 
Diversified Business Services which, which in tern leased it to co-defendant S.M.R. 
Corporation, which in tern leased it to Art Studios, Inc.  Undercover police officers 
visited the massage parlor that was operating on the premises by Art Studios four times 
and each time they were offered sexual services (masturbation and fellatio) in exchange 
for money.  The Prosecuting Attorney for Macomb County brought this case against 
Mesk and S.M.R. charging them as a nuisance under state law that prohibited using 

  
 



property "for the purpose of assignation or prostitution, or, for the use of prostitutes".  
The trial court enjoined defendants from operation and closed the building.  The 
defendants appealed. 
 The defendants argued that the statute’s use of the term “prostitution” violated 
due process because it failed to put them on notice that the performance of manual 
stimulation for money was prohibited.  The Court of Appeals of Michigan said, “In order 
to satisfy due process requirements with respect to vagueness, a penal statute must give a 
person of average intelligence fair notice that his conduct is forbidden.”  After 
considering case law from other states with similar statutes, the court ruled, “we are 
convinced that the term does include manual stimulation of another person for the 
payment of money and that persons of average intelligence were provided with fair notice 
that the statute proscribed such conduct.” 
 

Minnesota 
 

City of Minneapolis v. Fisher 
504 N.W.2d 520 (Minn. Ct. App. 1993) 

In City of Minneapolis v. Fisher, appellant-massage parlor owners appealed a lower 
court’s decision that had closed their business based on a finding that acts of prostitution 
occurred there. The appellants argued that the statute under which their business had been 
closed violated the Due Process Clause of the Fourteenth Amendment. Because the 
Federal District Court and the Eighth Circuit Court of appeals had already “determined, 
as a matter of federal constitutional law that [the Minnesota Statute] does not, on its face, 
violate due process,” the Minnesota Court of Appeals rejected the appellants’ argument. 
Regarding the claim that the statute deprived the appellants of procedural due process as 
applied in the current case, the court found that appellants received both notice and the 
opportunity to be heard. These safeguards were required by the statute and met the 
requirements of due process.  

The court also dismissed appellants’ substantive due process claim that the abatement 
law denied them due process because it bound them to prostitution judgments to which 
they had not been parties.  Here the court pointed out that the statute did not hold them  
“accountable for the acts which [had] occurred on their premises but, rather, for their 
failure to respond appropriately to the notices of prostitution conviction.” With respect to 
appellants’ takings claim, with regards to the one-year abatement order for a portion of 
the building, the court found the argument to be unpersuasive.  Appellants maintained 
that the abatement order deprived them of the total economic benefit of their building 
and, thereby, constituted a taking. The court pointed out, however, that appellants were 
“still able to rent the residential apartments,” and therefore “have not lost all 
economically beneficial uses of their property” to constitute a taking.  
 

Missouri 
 

J.B.K., Inc., v. Kansas City 
641 F. Supp. 893 (W.D. Mo. 1986) 

In J.B.K., Inc., v. Kansas City, plaintiffs-massage parlor owners challenged a city 
ordinance regulating the massage parlor industry. The plaintiffs alleged “that the various 

  
 



regulatory provisions of the ordinance [were] without real and substantial relationship to 
the objectives of the ordinance, and thus violate[d] plaintiffs' federal due process rights 
and that the ordinance, as enacted, administered and enforced, deprive[d] them of their 
right ‘to be free from discriminatory acts of government,’ in violation of their federal due 
process rights.”  

They specifically challenged three provisions under the statute: the requirement 
that an apprentice masseuse must complete 1000 hours of instruction under a licensed 
masseuse before practicing; the requirement that a person wanting to become a masseuse 
take a written examination on certain subjects; and the hiring forms specified by the 
ordinance.  

Applying a rational basis test for both the due process and equal protection 
claims, the United States District Court for the Western District of Missouri held that the 
protection of the “health, safety, morals, and welfare” of the City’s residents was 
undoubtedly a legitimate state interest. Furthermore, the court concluded that the hours of 
instruction, course of study, and examination were all rationally related to the City’s 
aforementioned interest.  “Legislatures are presumed to have acted constitutionally,” and 
unless the plaintiff’s can present more than a “conclusory attack upon the legislative 
judgments” the court will refrain from second guessing the legislature.  

The plaintiffs next attempted to argue that by failing to subject “recreational 
massage”, defined as “genital massage”, to lesser standards, the City violated the equal 
protection clause of the Fourteenth Amendment.  For the aforesaid reasons concerning 
rational basis review, the court also rejected this argument.  Thus, the alleged over-
inclusive nature of the ordinance did not violate the Fourteenth Amendment. In addition, 
the court found that the imposition of a hiring form that requested information concerning 
the health of the applicant and past criminal activity, was rationally related to the City’s 
interest in “controlling illegal commercial sexual activity,” and thus did not violate the 
due process clause and equal protection clause of the Fourteenth Amendment. The Court 
also granted the defendant’s motion for summary judgment with regards to the vagueness 
of the statue. After reading the statute, the court held that in light of the “exhaustive 
detail” of the ordinance, it was near impossible for the plaintiffs to identify how the 
ordinance was unclear or how it failed to put an ordinary person on notice.  

Next, the court dismissed as moot the individual plaintiffs’ procedural due process 
claims with regards to the appeals mechanism contained in the ordinance.  The plaintiffs 
premised their challenge on the fact that the Board of Examiners was allegedly comprised 
of “competitors.”  However, the City Council had since repealed the Board of Examiners 
and instead directed appeals to the authority of the Director of Liquor and Amusement 
Control.  Consequently the court concluded that this act rendered the controversy moot. 

Finally, giving the plaintiffs the benefit of the doubt, the court denied defendant’s 
motion for summary judgment with regards to the constitutionality of the administration 
and enforcement of the ordinance. Specifically, the plaintiffs alleged that the application 
of the ordinance to their situations in question violated their due process and equal 
protection rights.  In response the defendant insisted that because the state court held the 
ordinance in question to be constitutional and valid there was prima facie evidence that 
their acts taken with respect to the ordinance constituted good faith and were therefore 
subject to immunity.  Here, the court simply could not accept this circular argument, and 

  
 



because of the fact intensive nature of the question of enforcement, summary judgment 
was not appropriate with regards to this issue. 

 
Dewey Dae, et al. v. City of St. Louis 
596 S.W.2d 454 (Mo. Ct. App. 1980) 

Appellants raised several challenges to the city ordinance, including a void for 
vagueness argument that “the ordinance proscription against a massage given in ‘a 
manner as to the result in sexual orgasm’ or in ‘a manner which is reasonably calculated 
to sexually stimulate or arouse’ fail to provide an ascertainable standard of guilt.”  

The court rejected this argument holding that “‘[in] the field of regulatory statutes 
governing business activities, where the acts are in a narrow category, greater leeway is 
allowed’ than to a statute applicable to general population.”   

The court also rejected appellants’ overbreadth argument that “the ordinance 
could be applied to their own private consensual acts.” The court rejected this argument 
holding that “‘ [[w]here] conduct and not merely speech is involved, … the overbreadth 
of a statute must not only be real, but substantial as well, judged in relation to the 
statute’s plainly legitimate sweep.’” The court held that in this situation the “‘overbreadth 
of the ordinance is neither real nor substantial.’” 

Appellants also argued that “the ordinance requirement that an applicant for a 
masseur or masseuse license must have completed 70 hours of training at a recognized 
school of massage as being unreasonable, particularly as there is no such school in St. 
Louis.” The court rejected this due process argument holding that “minimal educational 
standards have a legitimate and reasonable purpose to protect the public from those 
unskilled in the administration of massage.” 
 

New Jersey 
 

Rubenstein v. Cherry Hill 
417 U.S. 963 (1974) 

The Township of Cherry Hill ordinance licensed massage parlors, masseurs and 
masseuses and defined the necessary qualifications, and had provisions for license 
applications, and approval of the license and the issuance of annual licenses. 
 The ordinance included the following adjudicated provisions: 
 Section 6: “No person engaged or employed in the business of a masseur or 
masseuese shall treat a person of the opposite sex,” and;  
 Section 7: “The provisions of this ordinance shall not apply to massage or 
physical therapy treatments given….in the office of a licensed physician, osteopath, 
chiropractor, or physical therapist….in a regularly established medical center, hospital or 
sanitarium having a stall which includes licensed physicians, osteopaths, chiropractors, 
and/or physical therapists… by any licensed physician, osteopath, chiropractor, or 
physical therapist in the residence of his patient.” 
 The plaintiffs had three grounds for challenging the ordinance:  
 

(1) Ordinance constitutes an invalid exercise of police power and is in 
violation of due process and the equal protection clauses. 

(2) It violates the Civil Rights Act of 1964 

  
 



(3) It violates the New Jersey Civil Rights Act. 
 

The Superior Court held that the Civil Rights Act of 1964 does not apply in the case 
because the massage parlor did not employ 15 or more employees, which is the requisite 
number of employees that an employer must have to fall under the statute. 

However, the court upheld the ordinance against a challenge based on the New Jersey 
Civil Rights Act, quoting the New Jersey Supreme Court case Patterson Tavern and Grill 
Owners v. Burough of Hawthorne, 270 A2d 628, 630, with, “If that ordinance were 
deemed currently to represent a reasonable exercise of the police power without 
infringement on any constitutional principle, then N.J.S.A. 10:1-1 would present no 
obstacle, for that particular statutory enactment was never intended to bar reasonable 
police power discriminations.”  

Therefore, the court reasoned, that the issue it must decide is whether the ordinance is 
a reasonable exercise of police power. As for that challenge, the court said, “It has been 
said in numerous decisions that an ordinance must be reasonable and not go beyond the 
public need.” The court went on to state that other cases held that “public need” means 
the preservation of decency and morality. 

The court stated that, “the ordinance in question, particularly Sections 6 and 
7(footnote), do not constitute an unreasonable exercise of police power.” The court also 
said it does not feel “that the ordinance constitutes a stereotyping of women.” 

The court quoted the Patterson Grill case, but this time the lower court decision, 108 
N.J. Super 433 (1970), with the following: “There may be a legitimate discrimination in 
the employment field where there is a reasonable and rational basis for the 
discrimination. Thus, the refusal to employ women in an all-male Turkish bath 
establishment is justifiable because of the overriding public policy of safeguarding 
decency and morality. Individual rights must yield to the police powers, properly 
exercised in the interest of the public health, morals, safety and general welfare.” 

Please Note: The U.S. Supreme Court dismissed this case for want of a substantial 
federal question. The original New Jersey Supreme Court opinion is unpublished. (N.J. 
Sup. Ct., 1974) but is attached as Appendix D. 
 

North Carolina 
 

Smith v. Keator 
206 S.E.2d 203 (N.C.1974) 

 The plaintiffs, each a masseur or masseuse, brought this action to enjoin 
enforcement of an ordinance requiring a city license “for the privilege of carrying on the 
business, trade or profession of masseur or masseuse and for the operation or carrying on 
the businesses, trade or professions commonly known as massage parlors, health salons, 
physical culture studios, clubs or establishments, or similar establishments by whatever 
name designated, wherein physical culture, massage, hydrotherapy or other physical 
treatment of the human body is carried on or practiced.”  The plaintiffs argued that the 
ordinance violated due process because the ordinance permitted the city council to act 
arbitrarily in denying or revoking massage parlor licenses. 
 The Supreme Court of North Carolina did not find a violation of due process.  The 
court relied on a prior state case Cheek v. City of Charlotte, 160 S.E.2d 18 (N.C. 1968), 

  
 



where that court held that “a city could regulate the operation of massage parlors” and 
that “the occupation of massagist and the business of massage parlors… are proper 
subjects for regulation under the police power of the City of Charlotte.”   

The court ruled that the ordinance did not allow for the revocation or denial of a 
license without due process.  An administrative process of appeal was available to all 
licensees. 

Please Note: The U.S. Supreme Court dismissed this case for want of a substantial 
federal question. 

Please Further Note: For additional information about this case see the brief under 
the subtitles Equal Protection, Licenses, Revocation of Licenses/Permits and Sup. Ct. 
Dismissals for Want of Substantial Federal Question. 
 

Ohio 
 

Oglesby v. City of Toledo 
635 N.E.2d 1319 (Ohio Ct. App. 1993) 

In Oglesby v. City of Toledo, appellants-massage parlor operators challenged the 
constitutionality of a city ordinance detailing revocation of massage parlor licenses as 
violating the Due Process Clause of the Fourteenth Amendment. They contended that the 
ordinance did not bear a real and substantial relationship to the legitimate government 
goal of preventing prostitution. Specifically, the appellants claimed that the ordinance 
was unreasonable since it allowed denial of a license for a previous prostitution 
conviction.  

The Ohio Court of Appeals rejected this argument, stating that “[w]hile it may be 
theoretically possible to apply the Toledo ordinance in an unreasonable fashion, no issue 
in this case has been raised regarding the potential for improper application of the 
ordinance.” Next, the appellants argued that a conviction is a constitutional requirement 
for the denial of a massage license.  

The court also rejected this by noting that all that is required is that the criteria for 
denial be reasonably related to the purposes of the ordinance. The appellants then argued 
that the revocation of their license was unreasonable because other people had engaged in 
prostitution and not the owner herself. The court stated that the appellant “cannot avoid 
her responsibilities as a massage establishment operator by merely choosing not to be 
present at the scene” and that making owners responsible for conduct occurring in their 
massage parlors was still reasonably related to the goal of preventing prostitution.  

Finally, the appellants argued that the denial of a massage parlor license for 
conduct engaged in by prior owners of the same piece of real estate violated Due Process. 
The court agreed, holding that “[c]onstruing the ordinance in such fashion is…irrational 
and not reasonably related to the legitimate goals of the city…. Locations do not engage 
in ‘conduct.’ Locations do not commit acts of prostitution. Only people engage in 
conduct involving prostitution; therefore, the ordinance must be limited to regulating the 
conduct of people.” 
 

 
 
 

  
 



Matthews v. Pernell 
512 N.E.2d 1075 (Ohio Ct. App. 1990) 

In Matthews v. Pernell, a massage parlor had been closed for one year as a 
nuisance because prostitution was conducted on the premises. When the massage parlor 
reopened it did not obtain a conditional use permit as required by township ordinance, 
contending that it was exempt as a prior nonconforming use. The appellants contended 
that “the lack of new, substantive evidence presented in this action to support a denial of 
nonconforming use status deprives them of property arbitrarily and without due process 
of law.” The Court of Appeals of Ohio rejected this argument, stating that a court of 
competent jurisdiction had made the prior determination that the massage parlor 
constituted a public nuisance. Since defendants made no showing that there current 
business was “substantially or significantly” different from their old business, then the 
other court’s determination of illegality is still binding on the appellants and their 
business activity. Thus, there was no denial of due process. 
 

Pennsylvania 
 

Babin v. Lancaster, 89 Pa. Commw. 
493 A.2d 141 (Pa. Commw. Ct. 1985) 

 Massage parlor owners appealed a lower court decision granting an operating 
injunction after determining appellants violated a special exception to a city-zoning 
ordinance by operating a massage parlor.  The special exception allowed the plaintiffs to 
operate a health club, but came with two express conditions: “(1) that no massage 
services shall be provided except as ancillary to traditional health club exercise activities; 
and (2) the facility shall not be promoted or advertised for massage services nor be 
operated as a massage parlor.” 
 The plaintiffs contended that the special exception amounted to a taking of their 
property without due process or just compensation.  The Commonwealth Court of 
Pennsylvania said that since the plaintiffs failed to appeal the special exception when it 
was issued, they are precluded from questioning it ex post.  The Pennsylvania State Code 
sets out a procedure for objecting to zoning ordinances, and no other recourse for 
challenging the decisions of the zoning board exists.  Because of the plaintiffs' failure to 
object to the special exception, the court refused to consider the plaintiff’s due process 
claim on its merits. 
 

Commonwealth v. Robbins 
516 A.2d 1266 (Pa. Super. Ct. 1986) 

 The appellant/defendant appealed a ruling by the Court of Common Pleas of 
Northampton County, which convicted her of prostitution in violation of state law.  The 
law said that a person is guilty of prostitution if s/he "is an inmate of a house of 
prostitution or otherwise engages in sexual activity as a business."  The appellant worked 
for a message establishment where topless masseuses performed genital massage for 
money.  Judging genital massage as "sexual activity" under the statute, the plaintiff was 
arrested, put on one-year probation and fined.   

The appellant argued that it was not clear from the text of the statute exactly what 
behavior was prohibited and that the statute should be stricken down for vagueness.  The 

  
 



Superior Court of Pennsylvania considered Commonwealth v. Dougan, 5 Pa. D. & C.3d 
406 (1978) in which a Pennsylvania Court of Common Pleas declared that "sexual 
activity" as used in the statute in question required penetration.  On the other hand, in 
Commonwealth v. Israeloff, 8 Pa. D. & C.3d 5 (1978), a Court of Common Pleas said that 
"[i]n the mind of a man of 'common intelligence' the term sexual activity clearly 
encompasses masturbation as a business."  The Superior Court was not bound to follow 
the decision of either one of these cases.  The court chose to follow Israeloff since that 
case also involved a constitutional challenge based on vagueness while Dougan was 
based on the common law origin of the term "prostitution."  In further explanation of its 
decision, the court said, "This is clearly not a situation where the conduct prohibited is so 
intangible or vague as to require men of common intelligence to guess at its meaning and 
differ as to its application." 
 

Texas 
 

Patterson v. City of Dallas 
355 S.W.2d 838 (Tex. Civ. App. 1962) 

 Massage parlor operators sued to enjoin the enforcement of a section of a Dallas 
City ordinance that prohibited bisexual massage. The ordinance did not apply to anyone 
who was a "Chiropractor, … registered physical therapists, or registered nurse operating 
under the direction of physician.”  The plaintiffs alleged that the challenged section is 
“arbitrary, discriminatory and unreasonable, and also in violation of the State and Federal 
Constitutions.”  The City argued that the regulation is a “general exercise of its Police 
Powers to prohibit, abate and suppress all things detrimental to the health, morals, 
comfort, safety, convenience and welfare of the inhabitants of the City of Dallas.”  
 The Texas Civil Court of Appeals rejected the plaintiff's claim that the ordinance 
violates the Due Process Clause of the Fourteenth Amendment of the United States 
Constitution.  The court held, “[t]he reasonable exercise of the police power in regulating 
any occupation in order to maintain the moral welfare does not arbitrarily deprive a 
person so engaged of his property.…  The fact that a person by his occupation may be 
unable to gain certain profits as a result of the enforcement of regulatory measure is not a 
deprivation of his property without the due process of law.”  

Please Note: On appeal to the United States Supreme Court (Patterson v. Dallas, 
372 U.S. 251 (1963), the High Court dismissed the case for want of a substantial federal 
question. 
 

Connell v. State 
371 S.W.2d 45 (Tex. Crim. App. 1963) 

 The plaintiff challenged the constitutionality of a city ordinance, which prohibited 
massaging a person of the opposite sex.  The plaintiff argued that this ordinance violated 
due process under the Texas and U.S. Constitutions.  The Court of Criminal Appeals of 
Texas denied the plaintiff’s claim offering no explanation besides the citation of 
Patterson v. Dallas, 355 S.W.2d 838 (Tex. Civ. App. 1962) and Houston v. Shober, 362 
S.W.2d 886 (Tex. Civ. App. 1962).  The court in Patterson and Houston upheld the 
constitutionality of the ordinance in question.  The court in this case was not bound by 
those decisions, but nevertheless found them to be persuasive. 

  
 



Foote v. Houston 
361 S.W.2d 247 (Tex. Civ. App. Houston 1st Dist. 1962) 

The proprietor and operator of a massage parlor sought temporary and permanent 
declaratory, injunctive, and mandamus relief against the City of Houston to restrain the 
City from enforcing Ordinance No. 61-1444, which prohibited heterosexual massage and 
the accommodation of both male and female customers in the same massage parlor.  She 
challenged a judgment of the Texas trial court, and asserted that the ordinance deprived 
her of property and privileges without due course of law contrary to Tex. Const. art. I, 
§19.  The proprietor additionally alleged that the City had denied her a license and had 
threatened her with arrest if she continued operating her business.  She claimed that the 
City, if not enjoined, would unlawfully interfere with her business and her lawful 
vocation.  As such, she would undergo irreparable damages.   

In answer to proprietor’s claims, the City claimed that the court did not have 
jurisdiction since the plaintiff was asking a civil court to enjoin the enforcement of a 
criminal statute.  The trial court agreed that it had no jurisdiction.  On appeal, the Court 
of Civil Appeals of Texas ruled that the trial court did have jurisdiction at least over 
certain parts of the case.  While the trial court may not have been able to determine the 
merits of the case, it can decide to issue a temporary injunction to protect the plaintiff’s 
property rights from injury under the ordinance.  The court reversed and remanded. 
 

Utah 
 

Hollingsworth v. City of South Salt Lake 
624 P.2d 1149 (Utah 1981) 

 Massage parlor operators sued to enjoin the enforcement of a city ordinance that 
made it "unlawful for a masseur to touch or offer to touch or massage the genitalia of 
customers." The plaintiffs contend that the provision should be void for vagueness 
because it fails to adequately distinguish forbidden and permissible behavior.   

The court emphatically rejected this claim stating “the nature of the act of 
forbidden by the ordinance; the act of touching or massaging the genitals of a massage 
parlor patron, or of making an offer to do so, is hardly susceptible to a more exact 
definition.” 
 

Redwood Gym v. Salt Lake County Comm’n 
624 P.2d 1138 (Utah 1981) 

 Massage parlor operators appealed a declaratory judgment of the trial court 
upholding a massage parlor ordinance in Salt Lake County.  The ordinance in question 
prohibited the administration of massage to members of the opposite sex, in an effort to 
curtail the sale of “sexual favors and prostitution in establishments holding themselves 
out to the public as massage parlors.” 

The plaintiffs asserted that the ordinance had the effect of severely suppressing or 
prohibiting the massage business in the county in violation of the Utah Code.  The 
Supreme Court of Utah treated this assertion as a due process issue.   

The court said that the ordinance did not constitute a violation of the right to due 
process because it was “necessary and proper to the protection of the welfare, morals, 

  
 



health, and well-being of the public” and therefore did not “constitute suppression or 
prohibition” under the Utah Code. 

The court also rejected the plaintiffs’ argument that the ordinance constituted a 
bill of attainder, which imposed guilt and punishment upon massage parlor without any 
judicial process.  The court said, “the instant provision does not impose an automatic 
legislative penalty, but merely prohibits a certain act, and provides civil and criminal 
remedies for a violation thereof. No identifiable individual or group is, by operation of 
the ordinance alone, the subject of legislative punishment without due process.” 
 

Jensen v. Salt Lake 
530 P.2d 3 (Utah 1974) 

 Massage parlor owners sued after The Board of Commissioners of Salt Lake 
County denied issuance of massage licenses under an amendment to the local massage 
parlor ordinance.  The ordinance required applicants for licenses to show evidence that 
they have “practiced as a massage therapist for a period of at least five (5) years prior to 
the date of this amendment to the Massage Parlor Regulations” or that they have 
graduated from a school of massage therapy or that they belong to the American Massage 
and Therapy Association.  The trial court struck down the ordinance for vagueness 
because the term “massage therapist” was not defined.  The Board of Commissioners 
appealed. 
 The Supreme Court of Utah agreed with the trial court’s ruling that the ordinance 
was so vague and uncertain as to render it invalid.  The court said, “A person who might 
wish to enter the field covered by the ordinance would be unable to determine from its 
wording what qualification or skill would be necessary to qualify for a license. It is noted 
that the ordinance uses the term ‘massage therapist’ but nowhere is that term defined.”  
The court recognized that the Board of Commissioners wrote the ordinance intending to 
prevent prostitution under the police power.  Rather than truly regulating prostitution, the 
ordinance misses the mark by “attempt[ing] to set standards and qualifications of those 
persons who intend to engage in a legitimate occupation or trade.” 

 
Virginia 

 
Flannery v. City of Norfolk 
218 S.E.2d 730 (Va. 1975) 

The court rejected defendants argument that a city ordinance which states: “It shall be 
unlawful for any person in the city to keep, maintain, or operate, for himself or as an 
officer or agent of any corporation, association, club, lodge or other organization, any 
disorderly house” is “vague and ambiguous and is violative of the due process 
requirement of definiteness in criminal statutes.” The court rejected this argument 
holding that the phrase “keeping a disorderly house” was a common law offense defined 
as “the maintenance of premises upon which activity occurred that either created a public 
disturbance or, although concealed from the public, constituted a nuisance per se, such as 
gambling house or bawdy house.” 
 

 
 

  
 



Hogge v. Hedrick 
391 F. Supp. 91 (E.D. Va. 1974) 

 Massage parlor operators and employees sought an injunction against a county 
ordinance regulating “the operation of and the conduct of employees at massage parlors.”  
The plaintiffs alleged that the ordinance in question violates the Due Process Clause of 
the Constitution because: “(1) it is vague and overly broad; (2) it denies plaintiffs the 
opportunity to protect themselves by prohibiting the locking of main entrance and 
passageway doors, (3) it grants the Chief of Police unlimited discretion as to the licensing 
of massage establishments; (4) it requires the maintenance of records of patrons beyond 
that required by other commercial establishments; and (5) it is pre-empted by and 
inconsistent with a general state statutory scheme dealing with offenses against morality 
and decency.” 
 The US District Court for the Eastern District of Virginia agreed with contention 
number (2) above.  “The Court is particularly troubled by the ordinance's provisions 
prohibiting massage establishments from locking main entrance or passageway doors 
during business hours (Section 17-15(g)) and granting officials of the Division of Police 
an unlimited right of entry into massage establishments (Section 17-20).”  These sections 
of the ordinance make the irrational assumption that the “plaintiffs will engage in 
criminal conduct which can only be deterred by the knowledge that the police may at any 
time.” 

The court also agreed with contention number (3).  The sections of the ordinance 
that permit the Chief of Police to deny massage permits on the basis of alleged wrongful 
conduct without giving notice of charges, a hearing or the opportunity to rebut are 
contrary to the right of due process. 

The court also agreed with contention number (4).  The ordinance requires 
massage parlors to maintain records on all of their patrons and to verify their identity 
with two forms of identification.  This requirement “carries with it a greater burden upon 
plaintiffs than that suffered by any other commercial establishment in the regulation of 
which considerations of public health and welfare may be involved.”  Since the 
defendants could offer no rational basis for such a stringent standard, the court ruled that 
it was in violation of due process. 
 Accordingly, the court granted the injunction sought by the plaintiffs in regard to 
several key sections of the ordinance. 

(Please note: For further reasoning behind the court’s issuance of this injunction 
see the case brief under the Equal Protection and Privacy subtitles.) 
 

Kisley v. The City of Falls Church 
187 S.E.2d 168 (Va. 1972) 

 Massage parlor operators filed a complaint against the city of Falls Church, 
challenging city ordinance No. 512 “which makes it unlawful to operate a massage salon, 
bath parlor, or any similar type business, where the service rendered to a customer is by a 
person of the opposite sex, and that the ordinance be declared void; and further, that the 
city’s ordinance No. 510, regulating the operation of health clubs, massage salons, bath 
parlors and similar establishments, also be invalidated.” 

On appeal the plaintiffs raised three distinct claims challenging the validity of the 
ordinances in question.  They contended that the ordinances are invalid because: (1) “they 

  
 



are inconsistent with State statutes” (2) “they deprive them of property rights without due 
process of law and deny them and their employees equal protection of the law” and (3) 
“they are discriminatory in that barber shops are excluded from their operation.” 
 The court also rejected plaintiffs’ complaint “that the ordinances deprive them of 
property rights without due process of law.” The court concluded (quoting Ex Parte 
Maki) that “[t]he reasonable exercise of the police power in regulating any occupation in 
order to maintain the moral welfare does not arbitrarily deprive a person so engaged of 
his property.”  
 Please Note: This case was dismissed by the U.S. Supreme Court for want of a 
substantial federal question. 
 Please Further Note: For additional information on the court’s treatment of the 
other issues in this case see the briefs under the Equal Protection, Preemption subtitles 
and Sup. Ct. Dismissals for Want of Substantial Federal Question. 
 

Rogers v. Miller 
401 F. Supp. 826 (E.D. Va. 1975) 

 Massage parlors owners and operators, in the City of Falls Church, Virginia 
challenged city ordinance No. 675, which imposes a five thousand dollar annual license 
tax on Health Clubs.  The plaintiffs alleged that the ordinance “violates the Due Process 
Clause in that it is an unreasonable and arbitrary impairment of the plaintiffs’ 
constitutional right to conduct a legitimate business.”  The plaintiffs believed that the tax 
was excessive because the revenue collected from the tax was more than what the city 
needed to regulate the massage parlors and because the high tax makes the operation of a 
massage parlor prohibitively unprofitable. The U.S. District Court for the Eastern District 
of Virginia ruled that the city had acted within its authority to enact licensing legislation. 
It is not unreasonable for the city to raise revenue and regulate behavior using a licensing 
tax.   
 

Bell v. Arlington County 
673 F. Supp. 767 (E.D. Va. 1987) 

The plaintiff, a licensed massagist, filed suit against Arlington County alleging a 
violation of her Fourth Amendment right to be free from unreasonable search and seizure, 
defamation, intentional infliction of emotional distress, false arrest and imprisonment, 
negligence and malicious prosecution.  The plaintiff was a massage therapist who had 
been mistakenly arrested pursuant to a local ordinance that prohibited massage 
technicians from performing bisexual massage.  The statute defined massage technician 
as "[a]ny person who administers a massage to another person for pay."  The statute was 
not intended to apply to a massage therapist, defined under the statute as "[a]ny massage 
technician who… has made a study of the underlying principles of anatomy and 
physiology as generally included in a regular course of study by a recognized and 
approved school of massage."  The Arlington Police Department arrested the plaintiff 
under the false impression that the statute applied to massage therapists as well as 
massage technicians. 

Upon realizing the improper interpretation of the statute, the charges against the 
plaintiff were dropped and she brought the instant claim to challenge the constitutionality 
of the ordinance.  The plaintiff argued that the ordinance violated due process because it 

  
 



was too vague to be understood by a person of ordinary intelligence.  The District Court 
for the Eastern District of Virginia agreed and offered the following explanation: 
"Obviously the ordinance is confusing because the officers who were charged with the 
responsibility for enforcement are confused over its interpretation. If the officers are 
confused, it is too much to ask the citizenry to know what is prohibited."  On this ground, 
the court granted the plaintiff's motion for summary judgment and struck down the 
ordinance. 
 

Wisconsin 
 

Madison v. Schultz 
295 N.W.2d 798 (Wis. Ct. App. 1980) 

In Madison v. Schultz, defendant massage parlor operator contended that an ordinance 
regulating massage parlors was an unconstitutional exercise of the city’s police power 
because the regulation of sexual conduct was primarily of statewide concern, the state 
legislature has preempted the field of regulation of sexual conduct, and the ordinance 
violates the fourth, fifth, and fourteenth amendments of the Constitution.  

In rejecting the contention that the ordinance violated due process, the Court of 
Appeals of Wisconsin found that the defendant had not demonstrated that the enactment 
of the ordinance was not reasonably related to the identified problem.  

  
 
 

  
 



CIVIL RIGHTS ACT OF 1964 
 

Opposite-sex massage ban challenges have also been based on the Title VII of 
Civil Rights Act of 1964 (42 U.S.C. § 2000e-2(a)).19  

Some courts have dismissed the Civil Rights Act challenges based on lack of 
standing because the massage parlor did not meet the Act’s definition of employer, 
because the massage parlor did not have 15 or more employees. This was how the lower 
court in our landmark case Rubenstein v. Cherry Hill, 417 U.S. 963 (1974), handled the 
Civil Rights challenge to a Cherry Hill, N.J., opposite-sex ban. However that case went to 
the U.S. Supreme Court, which dismissed the case for want of a substantial federal 
question, thereby rejecting the question presented to the Court, “Is ordinance repugnant to 
1964 Civil Rights Act and thus violative of Supremacy Clause?” (See the more details on 
the Supreme Court’s dismissal in our Introduction under the subhead “Civil Rights Act of 
1964.” Also, a synopsis of the lower court decision is under the subhead “New Jersey” 
below.) 

Some U.S. District Court level courts have struck down such bans as a violation 
of the Civil Rights Act, however two Circuit Courts, namely the Fourth Circuit in Aldred 
v. Duling, 538 F.2d 637 (1976), and the Second Circuit in Wigginess v. Fruchtman, 482 
F. Supp. 681 (S.D.N.Y. 1979), upheld the bans against claims that they violate the Civil 
Rights Act. (The Second Circuit affirmed the Wigginess case without opinion. The U.S. 
District Court decision can be found under the “New York” subhead below.)  

As you will see in Aldred, the Fourth Circuit held that the opposite-sex ban does 
not violate the Act because the ban applies to both men and women, ie: both men and 
women are banned from performing massages on the opposite sex and therefore there is 
no discrimination against one gender in particular.  
 

Third Circuit 
 

Colorado Springs Amusements, Ltd. v. Rizzo 
524 F.2d 571 (3d Cir. 1975), cert. denied, 428 U.S. 913 (1976) 

A group of massage parlor owners challenged the validity of a city ordinance 
restricting employees of massage parlors from massaging anyone of the opposite sex.  
The U.S. District Court for the Eastern District of Pennsylvania had held the ordinance 
unconstitutional. On appeal, the Third Circuit reversed this decision and upheld the 
ordinance. The Civil Rights Act prohibits refusal to hire and deprivation of employment 

                                                 
19 Under the Civil Rights Act of 1964 it is unlawful for an employer:  
(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate 
against any individual with respect to his compensation, terms, conditions, or privileges 
of employment, because of such individual's race, color, religion, sex, or national origin; 
or 
(2) to limit, segregate, or classify his employees or applicants for employment in any way 
which would deprive or tend to deprive any individual of employment opportunities or 
otherwise adversely affect his status as an employee, because of such individual's race, 
color, religion, sex, or national origin. 
An employer is defined as “a person engaged in an industry affecting commerce who has fifteen or more 
employees for each working day in each of twenty or more calendar weeks in the current or preceding 
calendar year, and any agent of such a person.” 

  
 



opportunities on the basis of sex. However, the Act only applies to employers who have 
15 or more employees and this was never alleged or shown by the plaintiffs. Thus, the 
court found no violation of this Act under these facts and the court did not rule on 
whether the ban was a substantive violation of the Act, stating only: “On the present 
record, no determination can be made as to whether the ordinance conflicts with Title VII 
of the Civil Rights Act of 1964.” 
 

Fourth Circuit 
 

Hogge v. Johnson 
526 F.2d 833 (4th Cir. 1975) 

The Court of Appeals for the Fourth Circuit dismissed the plaintiffs' argument 
seeking “injunctive and declaratory relief against local ordinances designed to regulate 
massage parlors… [prohibiting] under criminal sanction, the massage of any person by 
another of the opposite sex.”  The plaintiffs claimed that the prohibition was both 
“arbitrary sex-based classification in violation of the fourteenth amendment’s Equal 
Protection Clause” and “in conflict with Title VII of the Civil Rights Act of 1964, 42 
U.S.C. § 2000e, and therefore inoperative under the Supremacy Clause, U.S. Const. Art. 
VI. 

The court dismissed the Title VII challenge for lack of standing. The Civil Rights 
Act defines “employer” as “a person engaged in an industry affecting commerce that has 
fifteen or more employees for each working day in each of twenty or more calendar 
weeks in the current or proceeding calendar year” and the evidence presented in this case 
fails to establish that the plaintiffs satisfy this test. 
 

Aldred v. Duling 
538 F.2d 637 (4th Cir. 1976) 

 Massage parlor owner, and former employee appealed a district court decision 
that upheld a City of Richmond ordinance prohibiting commercial massages in which 
“any physical contact with the recipient of such service is provided by a person of the 
opposite sex.”  Subsequent to the enactment of this ordinance the massage parlor in 
question fired all their employees and permanently closed their doors.  
 After being fired a former employee filed a complaint with the Equal 
Employment Opportunity Commission alleging that she was discharged, from her 
position solely because of her gender. The massage parlor owners did not challenge this 
allegation; rather they claim that the city ordinance made it impossible for them to 
maintain their massage parlor since all of their patrons were males and all of their 
employees, except one, were females. In light of this evidence plaintiffs contend that the 
ordinance must be struck down under the Supremacy Clause of the U.S. Constitution 
because it “compels the practice of sex discrimination” which is inconsistent with Tile 
VII of the Civil Rights Act, 42 U.S.C. § 2000e. 

The district court rejected this argument finding that the ordinance does not 
violate Title VII of the Civil Rights Act because the restrictions imposed “apply equally 
to males and females; neither can perform massages on customers who are members of 
the opposite sex.” 

  
 



The court held that an opposite-sex ban was not a violation of the Act because the 
ordinance simply prohibits the practice of supplying opposite-sex massages. The 
employer is not required to fire or hire anyone but that his business, one of supplying 
masseuses to service male customers, was simply made unlawful. The court stated: 
“Aldred was not discharged because of her sex; her employment was terminated because 
her employer went out of business. It had no work to be done which Aldred could 
lawfully perform.” 

 
Connecticut 

 
Stratton v. Drumm 

445 F. Supp. 1305 (D. Conn. 1978) 
The town of East Hartford, Connecticut enacted an amendment to its Massage 

Parlor Ordinance, East Hartford, Conn., Code of Ordinances § 12-60(a), (c), which 
forbade a massagist from administration of a massage to a person of the opposite sex.  
The plaintiffs contend that § 12-60 conflicts with Title VII of the Civil Rights Act of 
1964 and should thus be overruled under Article VI of the United States Constitutions 
(the supremacy clause). Sections 703(1) and (2) of the Act says, "It shall be an unlawful 
employment practice for an employer… to discriminate against any individual with 
respect to his compensation, terms, conditions, or privileges of employment, because of 
such individual's… sex… or to limit, segregate, or classify his employees… in any way 
which would deprive or tend to deprive any individual of employment opportunities… 
because of such individual's… sex…." 

The key issue in this case was whether or not the plaintiffs qualified as 
“employers” under the Act.  If the plaintiffs were not employers as defined by the Act, 
then the District Court of Connecticut said that the Act would not apply and the Court 
would not have federal question jurisdiction.  § 701(b) of the Act defines “employer” as 
“a person engaged in an industry affecting commerce who has fifteen or more employees 
for each working day in each of twenty or more calendar weeks in the current or 
preceding calendar year, and any agent of such a person.” 

The District Court ruled that plaintiffs Gerrold A. Stratton and Gladys Filippone 
qualify as employers under the Act because they are, respectively, the owner and 
manager of an establishment with 16 employees that work more than twenty weeks per 
year. Judging that these two plaintiffs had a relatively good chance of showing conflict 
between the amendment and the Civil Rights Act of 1964, and finding that they had made 
a sufficiently clear showing of possible irreparable injury, the court granted a preliminary 
injunction. 

The court did not grant plaintiff King Ransom’s motion for a preliminary 
injunction because King Ransom could not show that it qualified as an employer under 
the Civil Rights Act of 1964. 

The court reasoned that the only Civil Rights Act section that was dismissed by 
the U.S. Supreme Court for want of a substantial federal question was that being the 
employer definition, which was adjudicated in Rubenstein v. Township of Cherry Hill, 
417 U.S. 963 (N.J. decision unpublished 1974) and therefore the U.S. Supreme Court has 
never dismissed a massage parlor opposite-sex ban case based on a substantive claim that 
it violates the Civil Rights Act, namely that it discriminates based on sex.  

  
 



Specifically, the Stratton court said: “If on the other hand, the operator plaintiffs 
meet the definition [of employer] in §701(b), the case presents a different issue which has 
not been resolved by our highest Court.” 
 

Indiana 
 

State v. Black 
380 N.E.2d 1261 (Ind. Ct. App. 1978) 

The Court of Appeals of Indiana upheld an opposite-sex ban against a claim that it 
violates the Civil Rights Act of 1964, but the court interpreted the opposite-sex ban 
provision in line with Indianapolis v. Wright (which was dismissed by the U.S. Supreme 
Court for want of a substantial question). In Indianapolis v. Wright, the court held that the 
opposite-sex ban did not violate the equal protection clause, however the Civil Rights Act 
was not in issue in the Wright case. 

The Court of Appeals of Indiana dismissed the massage parlor argument that 
Cianciolo v. Members of the City Council of Knoxville, Tennessee, 376 F. Supp. 719 
(E.D. Tenn. 1974) is persuasive. The Cianciolo case held that an opposite-sex ban does 
violate the Civil Rights Act. Nevertheless, the Court of Appeals of Indiana stated: “[W]e 
must agree with our Supreme Court in Wright, supra,… because Cianciolo was previous 
to numerous other cases cited in the Wright case, we must assume that Cianciolo, which 
invalidated a similar massage parlor ordinance, is now overruled. But cf. Stratton v. 
Drum, 445 F. Supp. 1305 (D. Conn. 1978).” 
 

New Jersey 
 

Rubenstein v. Cherry Hill 
417 U.S. 963 (1974) 

The Township of Cherry Hill ordinance licensed massage parlors, masseurs and 
masseuses and defined the necessary qualifications, and had provisions for license 
applications, and approval of the license and the issuance of annual licenses. 
 The ordinance included the following adjudicated provisions: 
 Section 6: “No person engaged or employed in the business of a masseur or 
masseuese shall treat a person of the opposite sex,” and;  
 Section 7: “The provisions of this ordinance shall not apply to massage or 
physical therapy treatments given….in the office of a licensed physician, osteopath, 
chiropractor, or physical therapist….in a regularly established medical center, hospital or 
sanitarium having a stall which includes licensed physicians, osteopaths, chiropractors, 
and/or physical therapists… by any licensed physician, osteopath, chiropractor, or 
physical therapist in the residence of his patient.” 
 The plaintiffs had three grounds for challenging the ordinance:  
 

(1) Ordinance constitutes an invalid exercise of police power and is in 
violation of due process and the equal protection clauses. 

(2) It violates the Civil Rights Act of 1964 
(3) It violates the New Jersey Civil Rights Act. 

 

  
 



The Superior Court held that the Civil Rights Act of 1964 does not apply in the case 
because the massage parlor did not employ 15 or more employees, which is the requisite 
number of employees that an employer must have to fall under the statute. 

However, the court upheld the ordinance against a challenge based on the New Jersey 
Civil Rights Act, quoting the New Jersey Supreme Court case Patterson Tavern and Grill 
Owners v. Burough of Hawthorne, 270 A2d 628, 630, with, “If that ordinance were 
deemed currently to represent a reasonable exercise of the police power without 
infringement on any constitutional principle, then N.J.S.A. 10:1-1 would present no 
obstacle, for that particular statutory enactment was never intended to bar reasonable 
police power discriminations.”  

Therefore, the court reasoned, that the issue it must decide is whether the ordinance is 
a reasonable exercise of police power. As for that challenge, the court said, “It has been 
said in numerous decisions that an ordinance must be reasonable and not go beyond the 
public need.” The court went on to state that other cases held that “public need” means 
the preservation of decency and morality. 

The court stated that, “the ordinance in question, particularly Sections 6 and 
7(footnote), do not constitute an unreasonable exercise of police power.” The court also 
said it does not feel “that the ordinance constitutes a stereotyping of women.” 

The court quoted the Patterson Tavern case, but this time the lower court decision, 
108 N.J. Super 433 (1970), with the following: “There may be a legitimate discrimination 
in the employment field where there is a reasonable and rational basis for the 
discrimination. Thus, the refusal to employ women in an all-male Turkish bath 
establishment is justifiable because of the overriding public policy of safeguarding 
decency and morality. Individual rights must yield to the police powers, properly 
exercised in the interest of the public health, morals, safety and general welfare.” 

Please Note: The U.S. Supreme Court dismissed this case for want of a substantial 
federal question. The original New Jersey Supreme Court opinion is unpublished. (N.J. 
Sup. Ct. 1974) but is attached as Appendix D. 
 

New York 
 

Wigginess v. Irwin Fruchtman 
482 F. Supp. 681 (S.D.N.Y. 1979) 

Several adult establishments sought to block New York City from enforcing the 
city's zoning ordinance regulating such establishments as the plaintiffs, namely massage 
parlors and a swingers club.  

In 1978 New York City amended its zoning resolution requiring that all adult 
physical culture establishments within the entire city are to close down in one year from 
the date of the ordinance. An adult physical culture establishment is defined as any 
establishment, club or business which offers or advertises or is equipped or arranged so 
as to provide as part of its services massages, body rubs, alcohol rubs, baths or other 
similar treatment by members of the opposite sex.   

Among the plaintiffs’ other claims that the ordinance is vague, overbroad, and 
violated privacy and association rights, the plaintiffs also claimed that it stands contrary 
to federal laws prohibiting sex-based employment discrimination, namely the Civil 
Rights Act of 1964. 

  
 



The U.S. District Court for the Southern District of New York dismissed the 
plaintiffs’ Civil Rights claim, saying: 

 
The ordinance, however, requires plaintiffs neither to discharge nor to 
refuse to hire anyone. It only makes it unlawful to operate certain 
establishments. The result of plaintiffs' ceasing an unlawful operation may 
be to curtail employment opportunities for female massagists, but this 
surely does not preclude the city's exercising its police power to prohibit 
practices it finds harmful to the public's health, safety, welfare or morals. 
Aldred v. Duling, 538 F.2d 637, 638 (4th Cir. 1976) (per curiam). 
 
And, the court continued: 
 
Ordinances prohibiting opposite-sex massages make it unlawful to provide 
such treatment and thus eliminate altogether the employment opportunity 
of massaging persons of the opposite sex. Section 703(a)(2) “cannot be 
read to foreclose the enactment of ordinances which have the effect of 
making unlawful conduct which may not have been unlawful when Title 
VII was enacted.” Aldred v. Duling, supra, 538 F.2d at 638. 
This is not a situation where employment standards such as height and 
weight requirements, though facially neutral, have the effect of bringing 
about a discriminatory pattern of hiring and firing because of 
physiological differences between men and women. Cf. Dothard v. 
Rawlinson, 433 U.S. 321, 329, 97 S. Ct. 2720, 53 L. Ed. 2d 786 (1977). 
Nor can plaintiffs argue, as they attempt to do, that female massagists are 
discriminated against because their male clientele prefer to receive 
treatment from women. Employers may not discriminate on the basis of 
their customers' preferences. Diaz v. Pan American World Airways, Inc., 
442 F.2d 385, 389 (5th Cir.), Cert. denied, 404 U.S. 950, 92 S. Ct. 275, 30 
L. Ed. 2d 267 (1971). See 29 C.F.R. § 1604.2(a)(1) (iii) (1979).  

 
 Please note: The Second Circuit affirmed the District Court decision in Wigginess 
without opinion. Wigginess v. Fruchtman, 628 F.2d 1346 (2d Cir. 1980).  
 

North Carolina 
 

Blackman v. Goodman 
457 F. Supp. 391 (W.D.N.C. 1978) 

 Plaintiffs challenge the constitutionality of city and county ordinances that 
“prohibit a ‘massage business’ from permitting a ‘massage or treatment to be given by a 
person to a person of the opposite sex,’ and prohibit a massagist from massaging or 
treating a person of the opposite sex.” 
 Plaintiffs allege that the ordinance violates Title VII of the Civil Rights Act of 
1964 because it “requires discrimination in employment opportunities on the basis of 
sex.” The court rejected this argument concluding that the “ordinance does not 
discriminate against employees on account of sex in that the ordinance ‘applied equally 

  
 



to males and females; neither can perform massages on customers who are members of 
the opposite sex.’”  
 

Reddish v. Roberts 
460 F. Supp. 152 (M.D.N.C. 1978) 

 Massage parlor operators challenged the constitutionality of a county massage 
parlor ordinance. The plaintiffs alleged that the ordinance infringed on equal protection 
rights by “arbitrarily discriminat[ing] between classes similarly situated” and creating “an 
unconstitutional classification based on sex.”  The U.S. District Court for the Middle 
District of North Carolina rejected this argument finding that a similar statute has been 
upheld in Brown v. Brannon, 399 F. Supp. 133 (M.D.N.C. 1975). 
 Regarding any claim of a violation of the Civil Rights Act of 1964, the plaintiffs 
in the case moved to amend their complaint to allege that the ordinance unlawfully 
required them to violate Title VII of the Civil Rights Act. However, the Court refused to 
grant the motion, citing Aldred v. Duling, stating: “it would be futile. The Fourth Circuit 
has held that an ordinance prohibiting commercial massages by a person of the opposite 
sex does not contravene Title VII. Aldred v. Duling, 538 F.2d 637 (4th Cir. 1976).” 
 

Pennsylvania 
 

Salvati v. Dale 
364 F. Supp. 691 (W.D.Penn. 1973) 

 A massage parlor owner sought to set aside an ordinance that allowed the police 
to padlock disorderly houses in the borough of Monroeville including establishments that 
commercialize erotic massage.  The plaintiff sought to remove the injunction set against 
her parlor and recover damages for profits lost while her store was closed.  The plaintiff 
commenced causes of action against: (1) the judge who had issued the injunction 
prohibiting the operation of the massage parlors (2) the sheriff who enforced the 
injunction, (3) the chief and sergeant of police and (4) the zoning officer, mayor, and 
councilmen of the borough. 
 The U.S. District Court for the Western District of Pennsylvania ruled that the 
judge who had issued the injunction and the sheriff, chief and sergeant of police who 
enforced it were immune from suit under the Civil Rights Act of 1964 for acts undertaken 
in the performance of their duties. 
 

Tennessee 
 

Cianciolo v. Members of City Council 
376 F. Supp. 719 (E.D. Tenn. 1974) 

In Cianciolo v. Members of City Council, the plaintiffs contended that, because the 
city ordinance prohibited cross-sex massages, the city had put them in a position where 
they could not operate without violating the anti-discrimination clauses of the Civil 
Rights Act of 1964, specifically, § 2000e-2(a)(2), i.e. if the employer could not conduct 
cross-sex massages, then they would be forced to discriminate in their employment of 
masseuses.  

  
 



The U.S. District Court for the Eastern District of Tennessee, Northern Division, 
agreed with this argument and declared the ordinance conflicted with the Civil Rights Act 
of 1964, stating that “it fail[ed] to recognize that not all female masseuses will abuse 
historically legitimate occupation when permitted to massage clients of the opposite sex, 
nor will male masseurs commit lewd acts when they massage patrons of the opposite 
sex.” Thus, under the Supremacy Clause of the United States Constitution, Article 6, 
Clause 2, the ordinance could not stand. 

Please Note: The Cianciolo case was decided in January 1974 and in Garaci v. 
Memphis, 379 F. Supp. 1393, which was decided in April 1974, the U.S. District Court 
for the Western District of Tennessee, Western Division, rejected the Cianciolo holding. 
Furthermore, the U.S. Supreme Court dismissals for want of a substantial federal 
question of Smith v. Keator (December 1974); Rubenstein v. Cherry Hill (June 1974); 
and Wright v. Indianapolis (1978); all came later and therefore overrule Cianciolo at least 
on the same issues presented. 

 
Garaci v. Memphis 

379 F. Supp. 1393 (W.D. Tenn. 1974) 
 In Garaci v. Memphis, after obtaining a general business license and being 
threatened by local law enforcement for not having a specific permit required, plaintiffs 
sought a declaratory judgment that certain provisions of the Memphis charter and the 
state’s public nuisance laws conflicted with the Civil Rights Act of 1964, violated the 
Due Process Clause and the Fourteenth Amendment because they were too vague, and 
violated the plaintiffs’ Ninth Amendment right to privacy.  

Although the case was primarily decided on the grounds of lack of standing, the 
U.S. District Court for the Western District of Tennessee, Western Division, noted that 
this case involved a bath house where massages were given and not a massage parlor per 
se as the successful challenges had, and that prior cases had acknowledged a city and 
state’s right to regulate the administering of massages through licensing, exactly what is 
happening here.  

The court also noted that plaintiffs had not filed a complaint with the Equal 
Employment Opportunity Commission, which was considered to be a prerequisite to the 
consideration of a sex discrimination claim in another case.  

In rejecting the above-mentioned Cianciolo decision, the court stated: “Not only 
is there a rational basis for the classification prescribed in the Memphis Ordinance, there 
is also in our opinion a substantial state interest in the reasonable regulation of public 
morals and business activities affecting the public welfare (as involved in the ordinance 
in question).” 

Finally, the court stated that it did not believe that Congress intended the Civil 
Rights Act of 1964, specifically 42 U.S.C. § 2000e-2, to apply in this situation. 

  

  
 



FREEDOM OF ASSOCIATION 
 

Most massage parlor cases hold that there is no freedom of association right in 
such a setting, primarily because of the commercial nature of the relationship. In fact, the 
U.S. Supreme Court has held that sexual activity that takes place in a commercial context 
or public place does not enjoy a right to privacy. In the adult theater case Paris Adult 
Theatre I v. Slaton, 413 U.S. 49 (1973), the U.S. Supreme Court refused to extend the 
privacy rights to a commercial context and declined to equate the privacy in one’s home 
with “a zone of privacy that follows a distributor or consumer… wherever he goes.”  
 There are exceptions, however, and a provision requiring records of patrons’ 
names, and a provision for a two-way viewing portal was considered an impermissible 
infringement on privacy and associational rights. (See the cases Pentco v. Moody 474 F. 
Supp. 1001 (S.D. Ohio 1978); and Myrick v. Board of Pierce County Comm’rs 677 P.2d 
140 (Wash. 1984).) 
 

Eighth Circuit 
 

J.B.K., Inc. v. Caron 
600 F.2d 710 (8th Cir. 1979) 

In J.B.K., Inc. v. Caron, appellant massage parlor operators appealed a ruling that 
denied their request for a preliminary injunction against the enforcement of a Missouri 
anti-prostitution statute. Appellants contend that the statute violated their privacy and 
freedom of association rights. The United States Court of Appeals for the Eighth Circuit 
rejected the notion that “the right to privacy extends to all sexual practices performed in 
private including the commercialized sexual activities regulated in this case.” Moreover, 
the court stated that the right to privacy only extends to personal rights that are 
fundamental or implicit in the concept of ordered liberty.  

The court quoted the U.S. Supreme Court in the Paris Adult Theatre I v. Slaton, 413 
U.S. 49 (1973), case with the following: “[P]etitioners argue that conduct which directly 
involves ‘consenting adults’ only has, for that sole reason, a special claim to 
constitutional protection. Our Constitution establishes a broad range of conditions on the 
exercise of power by the States, but for us to say that our Constitution incorporates the 
proposition that conduct involving consenting adults only is always beyond state 
regulation, is a step we are unable to take.” 

 
Colorado 

 
Regency Services Corp. v. Board of County Comm’rs of Adams County 

819 P.2d 1049 (Colo. 1991) 
After the revocation of its license by the district court, a massage parlor 

challenged the Colorado Massage Parlor Code and Adams County Ordinance titled 
“Ordinance Establishing Massage Parlor Regulations” under the constitutional doctrines 
of vagueness, equal protection, and overbreadth.  The Code makes it unlawful to “operate 
a massage parlor without holding a validly issued local license.”  The ordinance imposes 
several additional requirements including prohibiting masseurs from working nude, 
requiring masseurs to carry licenses certifying that they have graduated from recognized 

  
 



massage schools and requiring massage establishments to keep detailed records for their 
patrons. 

The plaintiff contended, “that the regulatory scheme, including the record-keeping 
requirements imposed on massage parlors, adversely affects its… associational interests 
and those of its employees and patrons and therefore requires the application of strict 
judicial scrutiny.”   

The Supreme Court of Colorado said, “A constitutionally protected associational 
interest arising from personal relationships presupposes ‘deep attachments and 
commitments to the necessarily few other individuals with whom one shares not only a 
special community of thoughts, experience, and beliefs, but also distinctively personal 
aspects of one’s life.’ No such interest is implicated in this case.”  The public and 
commercial nature of massage parlors was the basis of the court’s decision that the 
Colorado statute and county ordinance did not infringe on freedom of association. 
 

Connecticut 
 

Stratton v. Drumm 
445 F. Supp. 1305 (D. Conn. 1978) 

The town of East Hartford, Connecticut enacted an amendment to its Massage 
Parlor Ordinance, East Hartford, Conn., Code of Ordinances § 12-60(a), (c), which 
forbade a massagist from administration of a massage to a person of the opposite sex.  
The plaintiffs claimed that § 12-60 would infringe upon their freedom of association.  
The District Court of Connecticut ruled that the plaintiffs' claim “is clearly without merit, 
because those rights do not extend to commercial ventures.” 
 

Michigan 
 

State ex rel Macomb County Prosecuting Att'y v. Mesk 
333 N.W.2d 184 (Mich. Ct. App. 1983) 

 The defendant, Mesk, in this case owned a building that she leased to Michigan 
Diversified Business Services which in turn leased it to codefendant S.M.R. Corporation 
which in turn leased it to Art Studios, Inc. Undercover police officers visited the massage 
parlor that was operating on the premises by Art Studios four times and each time they 
were offered sexual services in exchange for money. The Prosecuting Attorney for 
Macomb County brought this case against Mesk and S.M.R. charging them as a nuisance 
under state law that prohibited using property "for the purpose of assignation or 
prostitution, or, for the use of prostitutes." The trial court enjoined defendants from 
operation and closed the building and the defendants appealed.  

The defendants argued that the state’s attempt to punish the activities of the 
massage parlor abridged their rights of free speech and association and that an offer to 
perform sexual services for the payment of money is “pure speech” and is entitled to First 
Amendment protection.  

The court rejected defendants’ argument and held that the statute is not an 
impediment to the First Amendment. Specifically, the Court of Appeals of Michigan said, 
“Speech incident to assignation for prostitution is essentially commercial in nature and 

  
 



intended solely for the purpose of selling a product. Therefore, it is not entitled to full 
First Amendment protection.” 

The court further stated: “[I]t is clear that the state has a legitimate interest in 
regulating the commercialization of sexual activities… [and] we do not agree that the 
First Amendment prohibits the state from regulating this activity.” 

 
Minnesota 

 
City of Minneapolis v. Fisher 

504 N.W.2d 520 (Minn. Ct. App. 1993) 
In Minneapolis v. Fisher massage parlor owners appealed a lower court’s decision 

that had closed their business based on a finding that acts of prostitution occurred there. 
The appellants argued that their business had not been closed for their conduct, but rather 
for their association with others who had engaged in wrongful conduct.  

The Minnesota Court of Appeals did not find this argument compelling. The court 
held that the statute did not “regulate with whom an individual associates,” but instead 
the “tolerance of successive prostitution convictions for actions performed on their 
property.”  

The court also cited the fact that the statute in question, Minn. Stat. §§ 617.80-.87, 
was upheld in Hvamstad v. Suhler, 727 F. Supp. 511, 519 (D. Minn. 1989), aff'd., 915 
F.2d 1218 (8th Cir. 1990) by the U.S. District Court for the District of Minnesota and 
affirmed by the 8th Circuit the ruling is binding on the court.  
 

Nevada 
 

Techtow v. City Council of North Las Vegas  
775 P.2d 227 (Nev. 1989) 

The Techtow court found that certain provisions contained in an ordinance 
regulating massage parlors violated the right to privacy. Specifically, the court struck 
down provisions requiring a window in the door of any room in which a massage or bath 
was located. Furthermore, requirements that massage parlors must record the names of 
clients and services with which they were provided further implicated the patrons’ 
privacy rights and freedom of association. 
 

New York 
 

Wigginess v. Irwin Fruchtman 
482 F. Supp. 681 (S.D.N.Y. 1979) 

Plaintiffs, several “adult physical culture establishments,” sought to block New 
York City from enforcing the city's zoning ordinance regulating such establishments, 
claiming that it violates the U.S. Constitution. The plaintiffs businesses include massage 
parlors and a swingers club.  

In 1978, New York City amended its zoning resolution requiring that all adult 
physical culture establishments within the entire city are to close down in one year from 
the date of the ordinance. An adult physical culture establishment is defined as any 
establishment, club or business which offers or advertises or is equipped or arranged so 

  
 



as to provide as part of its services massages, body rubs, alcohol rubs, baths or other 
similar treatment by members of the opposite sex.   

Plaintiffs claimed this definition is vague and overbroad, and violated 
constitutionally protected rights of privacy and association. Also, plaintiffs claimed that 
the ordinance violated the equal protection clause because it stands contrary to federal 
laws prohibiting sex-based employment discrimination. 

Additionally, plaintiffs argued that the one-year amortization period is 
unreasonably short, and as such it constituted the taking of private property without just 
compensation, thus violating the Fifth Amendment.  

The court granted defendants' motion to dismiss with respect to all of plaintiffs' 
claims except the issue involving the one-year amortization before plaintiffs would have 
to close business, which was set for a trial on the issue of a proper period of time. 

The court said: 
 
The Supreme Court has never recognized a right of privacy for activities 
such as those carried on in plaintiffs’ leisure spas, swingers clubs and 
health clubs. In Paris Adult Theatre I v. Slaton, 413 U.S. 49, 65, 93 S. Ct. 
2628, 37 L. Ed. 2d 446 (1973), the Court expressly refused to extend the 
privacy rights it had recognized in Griswold v. Connecticut, 381 U.S. 479, 
85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965) (marital procreation decisions), 
and Stanley v. Georgia, 394 U.S. 557, 89 S. Ct. 1243, 22 L. Ed. 2d 542 
(1969) (possession of allegedly obscene material in one's own home), to 
commercial enterprises. The Court's reasoning in Paris Adult Theatre I 
applies equally to Wigginess, Spartacus and Sigelow’s leisure spas, to 
Lea's health club and to New Wave's swingers club. The services of each 
of these establishments are open by individual purchase or by membership 
to the general public. 

 
It is also clear that freedom of association does not apply to the activities in 

question here. That constitutional guarantee has been judicially derived by implication 
from the express guarantees of the First Amendment and is therefore limited to activities 
involving speech, press, petition and assembly. See, e.g., Buckley v. Valeo, 424 U.S. 1, 
15, 96 S. Ct. 612, 46 L. Ed. 2d 659 (1976), NAACP v. Alabama ex rel. Patterson, 357 
U.S. 449, 460, 78 S. Ct. 1163, 2 L. Ed. 2d 1488 (1958), and L. Tribe, American 
Constitutional Law S 12–23 (1978). 
 

Ohio 
 

Pentco v. Moody 
474 F. Supp. 1001 (S.D. Ohio 1978) 

In Pentco v. Moody, massage parlor operators challenged an ordinance that required 
that massage parlors maintain records, including the names of patrons, and that such 
records be subject to inspection. The plaintiffs contended that such a requirement had a 
chilling effect on freedom of association.  

Applying the compelling interest standard, the U.S. District Court for the Southern 
District of Ohio agreed, stating that “a requirement that massage patrons identify 

  
 



themselves in a written record (the purpose of which may be unknown to them) in order 
to receive a massage has a reasonable likelihood of deterring persons, for entirely 
innocent reasons, from seeking a lawful massage.” Without a compelling interest, the 
state could not interfere with this fundamental right.  
 

Virginia 
 

Brown v. Haner 
410 F. Supp. 399 (W.D. Va. 1976) 

 Massage parlor operators challenged a city ordinance “which prohibits the 
massaging of members of one sex by members of the opposite sex.” Defendants filed a 
motion to dismiss the action “for failure to state a claim upon which relief could be 
granted.” 

The plaintiff contended that the ordinance violated their right to associate.  The 
U.S. District Court for the Western District of Virginia summarily dismissed this 
argument concluding that “activities of plaintiffs are purely commercial and do not come 
within the core protection of the right to associate.” 
 

Washington 
 

Myrick v. Board of Pierce County Comm’rs 
677 P.2d 140 (Wash. 1984) 

The court held that a provision in the county ordinance requiring the installation 
of a two-way viewing portal was unreasonable because it imposed impermissible 
restraints upon individual privacy and freedom of association. 

 

  
 



PRIVACY RIGHTS 
 

Most massage parlor cases hold that there are no privacy rights in a commercial 
establishment or for “acts for hire” regarding certain licensing provisions and opposite-
sex massage bans as you can see from the bulk of the cases below. There are however 
some cases which do find privacy rights as you will see in the brief statements of the 
cases for Myrick v. Board of Pierce County Comm’rs, 677 P.2d 140 (Wash. 1984) and 
Techtow v. City Council of North Las Vegas, 775 P.2d 227 (Nev. 1989). 
 

Eighth Circuit 
 

J.B.K., Inc. v. Caron 
600 F.2d 710 (8th Cir. 1979) 

In J.B.K., Inc. v. Caron, appellant massage parlor operators appealed a ruling that 
denied their request for a preliminary injunction against the enforcement of a Missouri 
anti-prostitution statute. Appellants contend that the statute violated their right of privacy. 

The United States Court of Appeals for the Eighth Circuit rejected the notion that “the 
right of privacy extends to all sexual practices performed in private including the 
commercialized sexual activities regulated in this case.” Moreover, the court stated that 
the right of privacy only extends to personal rights that are fundamental or implicit in the 
concept of ordered liberty.   

 
California 

 
Kim v. Dolch  

219 Cal. Rptr. 248 (Cal. Ct. App. 1985) 
The court found that a warrantless search of a massage parlor did not violate U.S. 

Const. amend. IV’s protection against illegal searches and seizures. An owner of a 
commercial property such as massage parlor has a different expectation of privacy than 
an individual in his or her home, due to the existing pervasive regulations of the industry.   

The court also determined that the city ordinance was comprehensive in its 
directive regarding inspections of massage parlors and the requirement of licensing, as 
the ordinance was aimed at supporting an important government interest of protecting 
health and safety.  As the regulation of the industry was permissive, a requirement of a 
warrant would frustrate the purpose of the ordinance. 
 

Colorado 
 

Regency Services Corp. v. Board of County Comm’rs of Adams County  
819 P.2d 1049 (Colo. 1991) 

After the revocation of its license by the district court, a massage parlor 
challenged the Colorado Massage Parlor Code and Adams County Ordinance No.2, 
entitled, “Ordinance Establishing Massage Parlor Regulations” under the constitutional 
doctrines of vagueness, equal protection, and overbreadth.  The Code makes it unlawful 
to “operate a massage parlor without holding a validly issued local license.”  The 
ordinance imposes several additional requirements including prohibiting masseurs from 

  
 



working nude, requiring masseurs to carry licenses certifying that they have graduated 
from recognized massage schools and requiring massage establishments to keep detailed 
records for their patrons. 

The plaintiff contended, “that the regulatory scheme, including the record-keeping 
requirements imposed on massage, parlors, adversely affects its privacy… interests and 
those of its employees and patrons and therefore requires the application of strict judicial 
scrutiny.”   

The Supreme Court of Colorado rejected this argument stating, that in general the 
right of privacy doesn’t apply to activities conducted in public, commercial 
establishments.  Furthermore, the court said, “a patron of a commercial massage parlor 
has no reasonable expectation that a body rub will be constitutionally protected as an 
integral part of the right of privacy.” 

 
Connecticut 

 
Stratton v. Drumm 

445 F. Supp. 1305 (D. Conn. 1978) 
The town of East Hartford, Connecticut enacted an amendment to its Massage 

Parlor Ordinance, East Hartford, Conn., Code of Ordinances § 12-60(a), (c), which 
forbade a massagist from administration of a massage to a person of the opposite sex.  
The plaintiffs contended that this amendment infringed on their right of privacy.  The 
District Court of Connecticut ruled that the plaintiffs' contention “is clearly without merit, 
because those rights do not extend to commercial ventures.” 
 

Iowa 
 

MRM, Inc. v Davenport 
290 N.W.2d 338 (Iowa 1980) 

In MRM, Inc. v Davenport, appellant-massage parlor owners challenged a massage 
parlor ordinance on the grounds that it violated equal protection. The regulations of this 
ordinance “imposed conditions for licensure, and provided for inspections and revocation 
of licenses, together with penalties for noncompliance…and required that persons giving 
massages be licensed under conditions which include physical examinations, restrictions 
against nudity, and 750 hours of instruction from a defined “accredited school.”  

One of the appellants contended that the ordinance violated her “fundamental right of 
privacy.”  The ordinance made it unlawful for “any person, in a message parlor, to place 
his or her hand or hands upon, to touch with any part of his or her body, to fondle in any 
manner, or to massage, a sexual or genital part of any other person.”  The appellant 
argued that the right of privacy extended to protect “the manner of sexual relations 
performed in private between consenting adults of the opposite sex not married to each 
other.”  

The Supreme Court of Iowa, however, held that the right of privacy did not extend 
into a commercialized sex context. Previously, federal courts had also found no reason to 
extend the right of privacy to massage for hire. This court therefore did not find the 
ordinance in violation of privacy rights. 
 

  
 



Maryland 
 

Brown v. Brannon 
399 F. Supp. 133 (M.D.N.C. 1975) 

 Massage parlor owners and operators raised constitutional challenges to “two 
municipal ordinances of the Durham City Code relating to the prohibition of the massage 
of private parts for hire and the licensing of massage businesses and persons performing 
massages.” 
 The plaintiffs claimed, inter alia, that the licensing requirements contained in the 
ordinance “violated and infringed upon plaintiffs’ right of privacy inherent in the First 
and Fourteenth Amendments by compelling the applicant for a license as a massagist to 
submit to fingerprinting by the local police, by requiring submission of photographs and 
by requiring applicants to have a medical examination and submit a certificate, and by 
requiring submission to a physical examination by a licensed physician when the Durham 
City Council has reason to believe that the applicant has contracted a communicable 
disease. 

The plaintiffs also claim their right of privacy is violated by imposition of 
criminal penalties on heterosexual relations between consenting adults when performed 
within the privacy and seclusion of a massage establishment.” The plaintiffs recognized 
that the right of privacy has never been extended to persons engaged in a commercial 
enterprise such as massage, but nevertheless, persisted in their argument.   

The U.S. District Court for the Middle District of North Carolina dismissed this 
argument finding that “[i]n the legitimate operation of a massage parlor, the licensing 
provisions are certainly reasonable” because they serve police and administrative needs. 
 

Massachusetts 
 

Commonwealth v. Walter 
446 N.E.2d 707 (Mass. 1983) 

 A massagist appealed her conviction for engaging in common, indiscriminate 
sexual activity for hire and of advertising the business of massage without being licensed 
in violation of state law. An undercover police officer arrested the defendant after she 
took off her shirt and massaged his genitals for money. 
 The defendant argued that her right of privacy was violated because the massage 
took place in her apartment rather than in a public place of business. The Supreme 
Judicial Court of Massachusetts ruled that the right of privacy did not protect the 
defendant's actions because they were commercial in nature. 
 

Michigan 
 

Morgan v. Detroit 
389 F. Supp. 922 (E.D. Mich. 1975) 

In Morgan v. Detroit, plaintiffs challenged the constitutionality of a city 
ordinance that prohibited the solicitation by word or gesture in a public place or building 
of prostitution or any other “lewd immoral act.” The plaintiffs contended that the 
ordinance violated the right of privacy since the acts of fornication, prostitution, and 

  
 



adultery are consensual, a customer’s entrance into a massage parlor constituted consent 
to solicitation for prostitution, and the right of privacy prevents the state from proscribing 
activity between consenting adults in private where no overriding state interest can be 
shown.  

The Eastern District of Michigan rejected this argument, stating that the ordinance 
was narrowly drawn to prohibit the accosting and solicitation of such acts and this is not 
protected by the right of privacy “since the party accosted or solicited cannot by 
definition have yet consented.” Furthermore, the notion that an individual has consented 
upon entrance to a massage parlor is belied by the fact that the persons solicited in this 
situation were police officers.  
 

State ex rel Macomb County Prosecuting Att'y v. Mesk 
333 N.W.2d 184 (Mich. Ct. App. 1983) 

 The defendant, Mesk, in this case owned a building that she leased to Michigan 
Diversified Business Services which, which in tern leased it to co-defendant S.M.R. 
Corporation, which in tern leased it to Art Studios, Inc.  Undercover police officers 
visited the massage parlor that was operating on the premises by Art Studios four times 
and each time they were offered sexual services (masturbation and fellatio) in exchange 
for money.  The Prosecuting Attorney for Macomb County brought this case against 
Mesk and S.M.R. charging them as a nuisance under state law that prohibited using 
property "for the purpose of assignation or prostitution, or, for the use of prostitutes".  
The trial court enjoined defendants from operation and closed the building. The 
defendants appealed. 

The defendants also argued that the complained of activity was constitutionally 
protected under the right of privacy.  The Court of Appeals of Michigan reviewed several 
cases where the right of privacy had been used to protect various activities.  There are no 
cases in which a court has ruled that “the right of privacy includes the right of individuals 
to engage in sexual relations for the payment of money.”  The court in this case ruled, 
“the commercial nature of the activity coupled with the fact that it took place between 
unmarried individuals, clearly takes it outside the scope of the constitutional protections.” 
 

Missouri 
 

Caesar’s Health Club v. St. Louis County 
565 S.W.2d 783 (Mo. Ct. App. 1978) 

In Caesar’s Health Club v. St. Louis County, massage parlor owners challenged a city 
ordinance, arguing that the ordinance was unconstitutional because it infringed on the 
fundamental right of privacy and because the ordinance infringed on the right of privacy, 
the state needed to show a compelling governmental interest, which it had failed to do.  

The Missouri Court of Appeals rejected this argument, stating, “we are not convinced 
in this case that appellant has asserted a protectable privacy interest.” The court noted 
that the “right to privacy is not without limit as to place and relationship.”  Thus, the 
court held that the right of privacy did not extend to the commercialization of “massage 
involving sexual touching.” Moreover, the activities proscribed here were carried on in 
commercial establishments, which “‘cannot in contemplation of the law reasonably be 
considered private.’” Thus, the proper test is whether the statute was reasonably related to 

  
 



a rational government interest. The court held that it was, stating that “[t]he exercise of 
police power is presumed to be constitutionally valid, and the burden of proving 
otherwise falls upon the challenging party.”  Here the appellants could not overcome the 
presumption of validity of the exercise of police power. The purpose of the ordinance 
was to “protect and further the health, morality and general welfare of the citizenry,” and 
the court believed that “it furthers its purpose in a reasonable way.” 

  
Dewey Dae, et al. v. City of St. Louis 
596 S.W.2d 454 (Mo. Ct. App. 1980) 

The court rejected appellants argument that a city ordinance regulating conduct inside 
massage and bath establishments violates their right to privacy. In rejecting this argument 
the court held “[b]y its express terms the ordinance is only applicable to activities in 
commercial massage and bath establishments, and appellants have made no showing that 
the ordinance has been applied or has been threatened to be applied to their conduct other 
than at the massage parlor.” 

 
Nevada 

 
Techtow v. City Council of North Las Vegas  

775 P.2d 227 (Nev. 1989) 
The Techtow court found that certain provisions contained in an ordinance 

regulating massage parlors violated the right to privacy. Specifically, the court struck 
down provisions requiring a window in the door of any room in which a massage or bath 
was located. Furthermore, requirements that massage parlors must record the names of 
clients and services with which they were provided further implicated the patrons’ 
privacy rights and freedom of association. 
 

New York 
 

Wigginess v. Irwin Fruchtman 
482 F. Supp. 681 (S.D.N.Y. 1979) 

Plaintiffs, several “adult physical culture establishments,” sought to block New 
York City from enforcing the city's zoning ordinance regulating such establishments, 
claiming that it violates the U.S. Constitution. The plaintiffs businesses include massage 
parlors and a swingers club.  

In 1978, New York City amended its zoning resolution requiring that all adult 
physical culture establishments within the entire city are to close down in one year from 
the date of the ordinance. An adult physical culture establishment is defined as any 
establishment, club or business which offers or advertises or is equipped or arranged so 
as to provide as part of its services massages, body rubs, alcohol rubs, baths or other 
similar treatment by members of the opposite sex.   

Plaintiffs claimed this definition is vague and overbroad, and violated 
constitutionally protected rights of privacy and association. Also, plaintiffs claimed that 
the ordinance violated the equal protection clause because it stands contrary to federal 
laws prohibiting sex-based employment discrimination. 

  
 



Additionally, plaintiffs argued that the one-year amortization period is 
unreasonably short, and as such it constituted the taking of private property without just 
compensation, thus violating the Fifth Amendment.  

The court granted defendants' motion to dismiss with respect to all of plaintiffs' 
claims except the issue involving the one-year amortization before plaintiffs would have 
to close business, which was set for a trial on the issue of a proper period of time. 

The court said: 
 
The Supreme Court has never recognized a right of privacy for activities 
such as those carried on in plaintiffs’ leisure spas, swingers clubs and 
health clubs. In Paris Adult Theatre I v. Slaton, 413 U.S. 49, 65, 93 S. Ct. 
2628, 37 L. Ed. 2d 446 (1973), the Court expressly refused to extend the 
privacy rights it had recognized in Griswold v. Connecticut, 381 U.S. 479, 
85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965) (marital procreation decisions), 
and Stanley v. Georgia, 394 U.S. 557, 89 S. Ct. 1243, 22 L. Ed. 2d 542 
(1969) (possession of allegedly obscene material in one's own home), to 
commercial enterprises. The Court's reasoning in Paris Adult Theatre I 
applies equally to Wigginess, Spartacus and Sigelow’s leisure spas, to 
Lea's health club and to New Wave's swingers club. The services of each 
of these establishments are open by individual purchase or by membership 
to the general public. 

 
It is also clear that freedom of association does not apply to the activities in 

question here. That constitutional guarantee has been judicially derived by implication 
from the express guarantees of the First Amendment and is therefore limited to activities 
involving speech, press, petition and assembly. See, e.g., Buckley v. Valeo, 424 U.S. 1, 
15, 96 S. Ct. 612, 46 L. Ed. 2d 659 (1976), NAACP v. Alabama ex rel. Patterson, 357 
U.S. 449, 460, 78 S. Ct. 1163, 2 L. Ed. 2d 1488 (1958), and L. Tribe, American 
Constitutional Law S 12-23 (1978). 
 

Rhode Island 
 

State v. McKee, Jr. 
442 A.2d 440 (R.I. 1982) 

 The defendant appealed his conviction for receiving for prostitution and 
pandering for prostitution. A female undercover police officer applied for a job at the 
defendant’s massage parlor. She was told that she could “earn as much as $500 to $1,000 
a week… by doing… “hand jobs” and “head jobs.”  The defendant and several witnesses 
for the defendant contradicted the police officer’s testimony and claimed that she stole a 
uniform, which was admitted for evidence in the trial. The defendant argued that the trial 
court’s denial of his motion to suppress the uniform from evidence violated the Fourth 
Amendment protection against search and seizure. 

The Supreme Court of Rhode Island ruled that the police officer did not violate 
any “constitutionally justifiable expectation of privacy” by taking the uniform.  The trial 
justice found that the uniform was not unlawfully seized, but given voluntarily to the 
police officer. 

  
 



 
South Carolina 

 
United Health Club, Inc. v. Strom 
423 F. Supp. 761 (S.D.S.C. 1976) 

 Massage parlor operators challenge the constitutionality of South Carolina’s 
Massage Parlor Act in front of a three-judge panel. The court begins its review by 
announcing the appropriate test courts should utilize when evaluating similar ordinances; 
“the proper judicial test for it to use is to determine whether the provisions of the 
Massage Parlor Act under attack bear a reasonable relationship between the purpose of 
the Act and the classifications used in it… If any state of facts can adequately be 
advanced that would justify the classifications, the existence of those facts will be 
assumed by the court to be the basis of the classifications in order to uphold the 
legislation.”  
 After discussing the general approach courts should utilize the court turned to the 
specific allegations raised by plaintiff. First, plaintiff challenges an ordinance provision 
requiring “each applicant provide proof of good moral character.” The court determined 
that this type of provision “is perfectly valid and reasonable.” Furthermore exceptions for 
organizations such as Y.M.C.A. and Y.W.C.A. are also valid in light of their long history 
of “conforming to every provision of the law, without encroaching in any respect, on 
health, safety, welfare or morals.”  
 Second, plaintiff alleges that certain provisions in the ordinance “authorize state 
officials to make warrantless searches of member establishments, without proper cause, 
thereby violating the proscriptions of the Fourth Amendment.” The court rejected this 
argument as well finding that the Act merely “require[s] that the massage parlor operators 
maintain certain records which are subject to inspection at reasonable times” and “directs 
SLED to inspect these records.” The court concluded by emphasizing “under the state’s 
police power, it has long been recognized that the state may require that businesses be 
inspected by state authorities at reasonable times for safety, or for other legitimate 
reasons.”  
 

Tennessee 
 

Garaci v. Memphis 
379 F. Supp. 1393 (W.D. Tenn. 1974) 

In Garaci v. Memphis, after obtaining a general business license and being 
threatened by local law enforcement for not having a specific permit required, plaintiffs 
sought a declaratory judgment that certain provisions of the Memphis charter and the 
state’s public nuisance laws conflicted with the Civil Rights Act of 1964, violated the 
Due Process Clause and the Fourteenth Amendment because they were too vague, and 
violated the plaintiffs’ Ninth Amendment right to privacy.  

Although the case was decided on other grounds, the Western District of 
Tennessee noted in dicta that the plaintiffs’ cause of action for violation of privacy was 
non-meritorious since “commercial ventures conducted in the public forum are not 
properly within the penumbra of the right of privacy. [P]laintiff's activities are public in 
nature and are therefore not protected by the right of privacy.”  

  
 



 
Virginia 

 
Brown v. Haner 

410 F. Supp. 399 (W.D. Va. 1976) 
In Brown v. Haner the court reviewed the ordinance of the City of Roanoke, §15, 

which prohibits physical contact in form of massage between the members of one sex 
with members of the opposite sex.   

Plaintiffs sought injunctive relief claiming that enforcement of the Roanoke 
ordinance violates their constitutional rights, alleging denial of equal protection and 
discrimination on the basis of sex, deprivation of property without due process, and lack 
of a rational basis for the ordinance in question.  Defendants moved to dismiss the action 
for failure to state a claim upon which relief can be granted.  

The court declared that only the claims of abridgement of the right to privacy and 
the right to association raise to the level of substantial federal question.  However, the 
court held that as the disputed ordinance only prohibits massages for hire, commercial 
massages are not protected under the right to privacy without interference from the state. 

Additionally, the court decided to abide by the Fourth Circuit’s decision in Hogge 
v. Johnson, 526 F.2d 833 (4th Cir.1975), declaring that  "commercial massage parlors in 
which massages are administered to persons of the opposite sex may be outlawed 
completely."  
 

Hogge v. Hedrick 
391 F. Supp. 91 (E.D. Va. 1974) 

 Massage parlor operators and employees sought an injunction against a county 
ordinance regulating “the operation of and the conduct of employees at massage parlors.”  
The U.S. District Court for the Eastern District of Virginia issued the injunction for, inter 
alia, infringement on plaintiffs’ right to privacy. The court ruled that Section 17-20, 
“which appears to authorize warrantless administrative searches of massage parlors and 
which makes it a crime for the operator of a massage parlor to refuse to permit the county 
authorities to make a warrantless search, unconstitutionally intrudes upon the right of 
privacy.” 
 Accordingly, the court granted the injunction sought by the plaintiffs in regard to 
several key sections of the ordinance. 
 (Please note: For further reasoning behind the court’s issuance of this injunction 
see the Hogge case under the Due Process and Equal Protection subtitles.) 
 

Washington 
 

Door v. Puyallup 
654 P.2d 720 (Wash. Ct. App. 1982) 

Plaintiffs, massage parlor owners and operators argued that the provisions of an 
ordinance 1766 requiring windows on the doors of massage rooms and permitting 
unannounced inspections of a massage parlor during business hours, violated the 
business' rights to equal protection of the law and freedom from unreasonable searches. 

  
 



However, the court affirmed the superior court's decision, holding that there was 
no denial of equal protection or privacy rights, and inspections did not rise to the level of 
unreasonable search.  The court also ruled that the act of giving or receiving a massage 
did not amount to constitutionally protected fundamental activity.  As the requirements of 
windows and inspections were rationally related to the purpose of preventing prostitution, 
only the rational relation test applied.  

Additionally, the court held that warrantless inspections were proper for 
government regulated businesses, and unannounced inspections where authorized by 
statute were necessary to ensure compliance, and where they defined the scope, time, and 
place of inspection. 
 

Myrick v. Board of Pierce County Comm’rs 
677 P.2d 140 (Wash. 1984) 

The court held that a provision in the county ordinance requiring the installation 
of a two-way viewing portal was unreasonable because it imposed impermissible 
restraints upon individual privacy.  
 

  
 



LICENSING 
  

 Since courts have widely held massage parlor regulation to be within the 
legitimate police powers of a municipality and that the purpose, to protect public health, 
morals, safety and general welfare, was generally held to be legitimate, the courts then 
must decide whether the provisions on licensing are otherwise constitutional. 

In general, as you can see from the cases listed below, most of the courts (with 
some exceptions) tend to uphold the city’s imposition of licensing requirements on 
massage parlors. The courts have upheld licensing provisions, including requiring 
background information about managers and employees; photographs of 
managers/employees; educational requirements; licensing fees (including one for $500); 
hours of operation; prohibitions against locked doors; prohibition against felony 
convictions within the past two years (although a provision on felony convictions within 
five years was struck down); bans on employing minors; clothing restrictions; and 
restrictions on sexual activity. 

Also upheld were codes that provide criminal charges for practicing without a 
license, however a New York case held the wording of such a code’s definition of 
massage to be overbroad. 
 

Fifth Circuit 
 

Tomlinson v. Savannah 
543 F.2d 570 (5th Cir. 1976) 

Massage parlor owners challenged a Savannah, Georgia, ordinance that “prohibits 
heterosexual massage, imposes strict training and certification requirements on 
massagists, and puts rather onerous place and manner restrictions on the giving of 
massage.”  The establishment owners alleged that the ordinance is “an abuse of police 
power” and a “arbitrary restriction of a supposedly due process-protected right to operate 
a legitimate business” and a “violation of equal protection in that it (1) ‘irrationally’ 
distinguishes between heterosexual massages and rubdowns where the customer and 
massagist are of the same sex, and distinguishes between heterosexual massage and 
rubdowns where the customer and massagist are of the same sex, and (2) unnecessarily 
burdens their constitutionally ‘fundamental’ right to engage in a legitimate business.”  
 The Court of Appeals for the 5th Circuit dismissed the claim citing the United 
States Supreme Court dismissals of similar ordinance challenges for want of a substantial 
federal question in the following cases: Smith v. Keator, 419 U.S. 1043 (1974), 
dismissing for want of a substantial federal question, 206 SE2d 203; Rubenstein v. 
Cherry Hill, 417 U.S. 963 (1974), dismissing for want of a substantial federal question, 
No. 10,027 (N.J. Sup. Ct. Jan. 29, 1974); and Kisley v. City of Falls Church, 409 U.S. 
907 (1972), dismissing for want of a substantial federal question, 187 SE2d 168 (1972). 

The court further stated that “Appellants in those three cases contended in the 
Supreme Court that the ordinances established invidiously discriminatory sex based 
classifications in violation of the equal protection clause, worked an unreasonable 
abridgement of the right to pursue a legitimate livelihood; and created an unconstitutional 
irrebuttable presumption that all massages lead to illicit sexual behavior. The Supreme 
Court ruled that these challenges did not raise a substantial constitutional question.” 

  
 



The court also cited Colorado Springs Amusement, Ltd. v. Rizzo, 524 F.2d 571 (3d 
Cir. 1975) cert. denied 428 U.S. 913 (1976), in which the court concluded that a U.S. 
Supreme Court dismissal for want of substantial federal question “foreclose[s] 
reconsideration of constitutional challenges identical to those made here.” 

Please Note: At the time of this case, Georgia was in the 5th Circuit, whereas now 
it is in the 11th Circuit. 
 

Sixth Circuit 
 

Kutrom Corp. v. Center Line 
979 F.2d 1171 (6th Cir. 1992) 

In Kutrom Corp. v. Center Line owner and operator of a health club featuring 
massage services, raised a due process challenge under the Fourteenth Amendment to a 
city ordinance that regulated the hours of operation and appropriate attire for such 
establishments. The ordinance was adopted by the city under its police power “to protect 
‘the health, safety, welfare, aesthetics and property values of the citizens of the city of 
Center Line.’”  

The Sixth Circuit concluded that the regulation of hours is reasonable “[b]ecause 
illegal sexual conduct is most likely to take place at night, closing massage 
establishments during night time hours serves a legitimate interest in curtailing illegal 
sexual conduct.” Furthermore, the “regulation governing the clothing worn by the 
massagers has a rational basis in that the regulation of provocative dress furthers the 
legitimate state interest in assuring that massage parlors are not mere subterfuges for 
prostitution.”  
 

Seventh Circuit 
 

O’Grady v. Libertyville 
304 F.3d 719 (7th Cir. 2002) 

In O’Grady v. Libertyville, plaintiff massage parlor challenges the constitutionality of 
a city licensing scheme as being an ex post facto law. The plaintiff also claimed that the 
city unlawfully denied him a permit. In reviewing the ex post facto law argument made 
by plaintiffs, the Seventh Circuit found that a law would not be “an ex post facto law if it 
does not aim to serve purely punitive goals.”   

The court found this ordinance had aims other than punitive ones and noted that the 
law's preamble mentioned some non-punitive reasons for its passage. Even if the 
ordinance was a penal statute, however, the court finds that there was nothing retroactive 
about it. It “attache[d] penalties only to salons operating without a license after its 
effective date.” The court also rejected the plaintiffs' contention that the Village was 
incorrect in using the employee's prior arrest as a basis for denying the license.  

The court stated that there was no ex post facto problem with the requirement in the 
law that massage therapists be certified and certification required at least 500 hours of 
study. The plaintiffs' had contended this made it impossible to comply with the ordinance 
within the 14 days they had been given. The court rejected this, noting that the plaintiffs' 
could not claim there were no properly certified masseuses that they could have hired 
within this time.  

  
 



As for the plaintiffs' contention that the permit was unlawfully denied by the Village, 
the court found that after all the federal claims had been dismissed by the district court, it 
was appropriate for it to dismiss the state law claim as well. “The federal courts have 
little or nothing to say about whether a Village president properly applied a village 
ordinance to a local establishment.”  
 

Oriental Health Spa v. Fort Wayne 
864 F.2d 486 (7th Cir. 1988) 

The court upheld licensing provisions in a city ordinance that: (1) implemented a 
$500 annual licensing fee; (2) requires background information and photographs of 
managers, employees, and investors; (3) establishes reasons for revoking a granted 
license; (4) limits the hours of operation; and (5) prohibits studio doors that can be locked 
from the inside.  

The court upheld the ordinance because the city had a legitimate interest in 
“eliminating prostitution” and promoting “public health.” 
 

Alaska 
 

Hilbers v. Anchorage 
611 P.2d 31 (Alaska 1980) 

Owners, operators and patrons of massage parlors challenged Anchorage 
Municipal Code § 10.40.010 required that all operators and employees of physical culture 
studios and massage parlors must be licensed.  The ordinances prohibited such 
establishments from employing persons under the age of 18, persons addicted to drugs, or 
persons who had a felony, sexual, or violent crime convictions within the past two years. 
The ordinances also prohibited sexual activities inside the premises, and operation 
between 2 and 6 a.m. The court held that the ordinance’s licensing requirement did not 
violate constitutional due process rights.  As the provision served a valid purpose of 
preventing the prostitution, it was a valid exercise of police power.   

The court also held that the limitations of operating hours did not violate equal 
protection rights. Moreover, the court stated that the right to pursue an occupation and 
operate a massage parlor did not involve a fundamental right, and the regulation bore a 
fair and substantial relationship to legitimate objectives of controlling prostitution, noise, 
and traffic congestion. The court further held that the regulation did not infringe on 
appellants' rights to privacy.  However, the court ruled that the licensing exclusion of an 
applicant who had a sexually related criminal conviction within the two years prior to the 
date "of employment," is invalid as an unconstitutional deprivation of the due process 
rights. 
 

California 
 

Brix v. City of San Rafael 
92 Cal. App. 3d 47 (Cal. App. 1976) 

The court found that a city massage parlor ordinance that: (1) regulated hours of 
operation; (2) required that masseuses be clothed; (3) prohibited unlicensed trainees from 
practicing; and (4) prohibited masseuses from making specified physical contact with 

  
 



patrons is a reasonable exercise of the city’s police power because it promoted the public 
health, safety, morals, and general welfare of the community. 
 

Colorado 
 

Hide-A-Way Massage Parlor, Inc. v. The Board of County Comm’rs of Adams County 
597 P.2d 564 (Colo. 1979) 

 A massage parlor sued for a declaratory judgment that the Colorado Massage 
Parlor Code and the Adams County Massage Parlor Regulations were unconstitutional 
and also challenged the Adams County Board of Commissioners' denial of their license 
application.  The trial court ruled for the plaintiff finding that the state massage parlor 
code was constitutional, but the Board of Commissioners violated due process in their 
application of the code.  The Board of County Commissioners appealed to the Supreme 
Court of Colorado. 

The Colorado Massage Parlor Code says that in determining whether or not to 
issue a massage license, local authorities may consider “[t]he reasonable requirements of 
the neighborhood” and ‘the good character and reputation’ of the officers, investors and 
employees of the establishment.”  The Code also authorizes local governments to adopt 
more stringent standards than that described in the Code. 
 The Board of Commissioners denied the plaintiff's license application because (1) 
Hide-A-Way’s stock was owned entirely by another corporation; (2) the persons shown 
on Hide-A-Way’s application as corporate officers were not officers; (3) Hide-A-Way 
‘failed to establish the needs and desires of the designated neighborhood warrant a 
Massage Parlor License to the application’; and (4) Hide-A-Way’s operators ‘have 
condoned and authorized the employees to perform illegal sex acts with the customers.”   

The Supreme Court of Colorado agreed with the trial court that the Board of 
Commissioners applied the state massage parlor code in an unconstitutional way.  
Though the Board was permitted to adopt "more stringent standards than those required 
by the Code, it may not do so without clearly defining the phrase and giving fair notice of 
what evidence it will consider in determining whether its requirements have been met."  
The plaintiff had no notice that the Board would consider its corporate structure in 
determining whether or not to deny a license and the plaintiff had no prior indication of 
how the Board would interpret the phrases "reasonable requirements of the 
neighborhood" and "good character and reputation." 
 In order to consider the constitutionality of state laws, the plaintiff must give 
notice to the state attorney general.  Since the plaintiff did not name as a defendant or 
otherwise notify the attorney general, the court refused to consider the plaintiff's claim 
that the state massage parlor code was unconstitutional. 
 

JRM, Inc. v. Board of County Comm’rs of Adams County 
615 P.2d 31 (Colo. 1980) 

 Massage parlor operators sought a declaratory judgment and certiorari review of 
the Board of County Commissioners of Adams County's denial of a massage license.  
The Board of County Commissioners denied the plaintiffs' license application under the 
authority of the Colorado Massage Parlor Code, which permits local governments to deny 
licenses to applicant's with poor "character."  The Code also states that local governments 

  
 



may regulate to make the standard for obtaining a license more stringent. The Board of 
County Commissioners made regulations to establish "fees, location of massage parlors, 
requirements that employees possess identity cards, and restrictions on the transfer of a 
license.” The plaintiffs argued that these regulations were stricter than authorized under 
the Colorado Massage Parlor Code and infringed on the right to due process.  The District 
Court agreed with the plaintiffs' argument and declared the regulations unconstitutional.  
 The Colorado Supreme Court overruled the District Court saying that the 
regulation did not overrun its authority. Furthermore, the court ruled that the District 
Court mistakenly interpreted the Colorado Massage Parlor Code's mention of "character" 
to mean that a license could only be denied because of a felony conviction. The Board of 
County Commissioners was authorized under the Code to consider "evidence of sex acts 
and nudity in the operation of massage parlors" as evidence of poor character and 
grounds for denying the plaintiffs' application for a license. 
 

Illinois 
 

Wes Ward Enterprises, Ltd. v. Andrews 
355 N.E.2d 131 (Ill. App. Ct. 1976) 

In Wes Ward Enterprises, Ltd. v. Andrews, owners and an employee of massage 
parlors challenged a city massage ordinance. The ordinance required all massage 
establishments to be licensed and pay a $100 annual fee and that all massage providers 
obtain an annual permit and pay certain fees. The licensees had to be at least 18 years of 
age, provide certain personal data and undergo annual physical exams. Anyone convicted 
of a felony or sex-related offense could not obtain a license.  

The court upheld a provision that allowed a denial of a license if the applicant failed 
to appear for an examination under oath. The court also upheld a requirement that an 
establishment must comply with building, planning, housing, zoning and fire codes as 
prerequisites to issuance of a license.  

The court found that a provision giving discretion to the superintendent of police to 
determine whether an applicant with prior convictions more than four years ago has been 
rehabilitated was not unreasonable and valid. Another provision at issue was one that 
prohibited giving massages to persons with a fungus, infection, inflammation, or eruption 
of the skin. The court said that while “public health might be adequately protected with a 
different regulation, this provision is not arbitrary or unreasonable.”  
 

Clevenger v. East Moline 
357 N.E.2d 719 (Ill. App. Ct. 1976) 

In Clevenger v. East Moline, plaintiff massage parlor operator contended that the city, 
a non-home-rule unit, lacked the legal authority to license and regulate massage parlors 
under the statute that it had enacted.  

The Appellate Court of Illinois rejected this argument, citing a previous decision that 
concluded that the statute was “a reasonable exercise of the city's police power; that its 
several provisions, as amended, are reasonably designed to promote a public interest in 
the preservation of the public health, safety and welfare and the prevention of offenses 
whereby unscrupulous persons for profit could operate massage establishments for 
purposes of ministering to the vices of obscenity or prostitution.” Moreover, “[v]esting a 

  
 



limited discretionary authority in a municipal officer in respect to whether an application 
for license meets the standards of the ordinance is not a delegation of legislative 
authority.”  
 

Indiana 
 

Clampitt v. Fort Wayne 
628 F. Supp. 401 (N.D. Ind. 1988) 

Plaintiff contends that several provisions in the ordinance violate the Equal 
Protection Clause. Prior to addressing the specific allegation the court notes, “plaintiff 
must show (or at least present a genuine issue of material fact) that no set of facts could 
have reasonably been conceived to establish a rational basis for any classification drawn 
by the ordinance.”  

First, plaintiff contends that the $500 licensing fee contained in the ordinance 
creates “an undue hardship.” The court rejected this argument concluding that the 
licensing fee is “intended to defray the cost of administering the ordinance” as such it is a 
“valid exercise of legislative authority.”  

Second, plaintiff challenges the inspection requirement contained in the 
ordinance. This argument was rejected because “plaintiff has presented no evidence to 
suggest that this provision is not rationally related to the City’s legitimate interest.”  

Third, plaintiff contends that the submission of employee profiles to the police 
department “make[s] it increasingly difficult for her to hire competent people.” Again 
this argument fails because “hiring difficulties do not translate into constitutional 
infirmities [and] plaintiff must ultimately demonstrate that the requirement is not 
rationally related to a legitimate state interest.”  

Fourth, plaintiff challenges certain exemptions contained in the ordinance. The 
court rejected this argument after concluding that the exempting establishments “are not 
likely to pose the danger – which the ordinance is intended to alleviate.”  

Fifth, plaintiff contends that the restriction on hours of operation, contained in the 
ordinance, will “severely curtail” her business interests. Again plaintiff fails to 
demonstrate that no rational basis for the requirement exists, In fact, “illegal sexual 
conduct is most likely to take place at night, so that closing massage parlors during those 
hours will curtail illegal sexual conduct.”  

Sixth, plaintiff challenges the requirement that “doors to massage rooms not be 
capable of being secured from the inside.” The court rejected this argument concluding, 
“the provision pertaining to locks allowed for reasonable administrative searches, 
discouraged illegal behavior, and eliminated potential fire traps.” 

 
Lasko v. State 

409 N.E.2d 1124 (Ind. Ct. App. 1980) 
In Lasko v. State, defendant masseuse challenged the application of the Indiana public 

indecency law to her case, claiming that the room in which the illicit conduct occurred 
was not a public place as defined under the state statute. The room where the massage 
had been given was a separate room that had been locked by the defendant.   

The court found that “[a] private locked room in which two adult consenting persons 
engage in promiscuous conduct is not a ‘public place’ within the meaning of the Public 

  
 



Indecency statute” because the conduct was not performed in front of an “assemblage” of 
people, and the public was not free to enter without restraint. The court did note that such 
conduct, while not considered public indecency may still be subject to municipal 
ordinances regarding the licensing of massage parlors. 
 

New York 
 

Dillon v. Kim 
601 N.Y.S.2d 405 (N.Y. Sup. Ct. 1993) 

The defendants in this case were charged with the unlawful practice of massage in 
violation of the N.Y. Educ. Law §§ 6512(1), 7802, which requires one to have a license 
to perform massages.   

The court noted that the plaintiff had not cited any case in New York where there 
had been a felony conviction for unlawful massage. Thus, there is no precedent setting 
forth the standard of proof necessary for such a conviction.  So the court said that since 
neither of the defendants had ever held out that they were licensed massagers (either in 
their newspaper ad, anywhere on the premises, or even during conversation) there was 
not a substantial probability that they will be convicted of unlawful massage. 
 

New York State Soc. Of Medical Masseurs, Inc. v. New York 
345 N.Y.S.2d 866 (N.Y. Sup. Ct. 1973) 

The plaintiffs in this case were masseurs seeking injunctive relief against the 
enforcement of a local ordinance that required licenses for massage parlors.  They 
contended that the ordinance’s definitions of the terms “massage” and “massage 
institute” were unconstitutional because they were too broad. The statute defined 
"massage" as, "[t]he application of a system of activity to the structure of the human body 
by means of stroking, kneading, rubbing, tapping or vibrating with the hands, vibrators or 
by any other method." The statute defined "massage institute" as "Any premises… 
[where] the activity of massage as defined in subdivision one of this section is 
advertised… performed or given [except the professional premises of licensed masseurs 
or other professionals such as doctors or nurses]." 

The Supreme Court of New York for New York County found that the definition 
of “massage” in this Massage Parlor Law was so broad that “any human contact more 
intimate than a handshake falls within its proscription and any place where such contact 
occurs… is a massage institute requiring a license.”  Because of the statute's overly broad 
scope, the court struck it down in order to prevent an unreasonable diminishing of the 
privileges and immunities of the citizenry.  In striking down the law, the court prevented 
potential abuse of law enforcement officials who might use the law to harass persons who 
weren't intended to fall under the statute. 

 
North Carolina 

 
Smith v. Keator 

206 S.E.2d 203 (N.C. 1974) 
 The plaintiffs, engaged in the business of either a masseur or masseuse, brought 
this action to enjoin enforcement of an ordinance requiring a city license “for the 

  
 



privilege of carrying on the business, trade or profession of masseur or masseuse and for 
the operation or carrying on the businesses, trade or professions commonly known as 
massage parlors, health salons, physical culture studios, clubs or establishments, or 
similar establishments by whatever name designated, wherein physical culture, massage, 
hydrotherapy or other physical treatment of the human body is carried on or practiced.”  
The plaintiffs argued that the ordinance violated due process because the ordinance 
permitted the city council to act arbitrarily in denying or revoking massage parlor 
licenses.   
 The Supreme Court of North Carolina did not find a violation of due process. The 
court relied on a prior state case, Cheek v. City of Charlotte, 160 S.E.2d 18 (N.C. 1968), 
where that court held that “a city could regulate the operation of massage parlors” and 
that “the occupation of a massagist and the business of massage parlors…are proper 
subjects for regulation under the police power of the City of Charlotte.” Further, the court 
found that the Charlotte ordinance and the Fayetteville ordinance had the same 
provisions. Additionally, the Charlotte court held its ordinance invalid because of 
unreasonable exemptions, however, the Fayetteville ordinance had no such 
unconstitutional exemptions. 
 Moreover, the court adopted the construction of the ordinance by the Court of 
Appeals. That court recognized that under the ordinance proper notice and hearing was 
available to a party whose license might be revoked.  Therefore, because due process 
would not be denied, the ordinance was constitutional.  The court adopted the following 
construction of the ordinance: 
 

The ordinance can be construed so as to avoid constitutional deficiencies.  
Subsection(j) should be construed to allow a licensee to appear before the 
city council and present his case before his license can be revoked.  The 
subsection expressly provides that a licensee must be notified by 
registered mail whenever there is a proposal to revoke his license, and this 
notice procedure would be of no use if the licensee were not allowed to 
come before the council for a hearing.  Subsection (e), likewise, should be 
interpreted in a manner that will satisfy the requirements of the due 
process clause; the city council should not be permitted to deny an 
application for a massage license except upon reasonable grounds, and 
after notice and a hearing.  When interpreted in this way, the licensing 
provisions of the ordinance are entirely constitutional.    

 
Thus, after receiving notice of a complaint filed against him or her, a licensee 

would be entitled to a hearing before the city council; such council would not be 
permitted to deny the application for a massage license or to revoke one after issuance, 
except upon reasonable grounds. 

Please Note: The U.S. Supreme Court dismissed this case for want of a substantial 
federal question. 

Please Further Note: For additional information about this case see the brief under 
the subtitles Equal Protection and Due Process, Revocation of Licenses/Permits and Sup. 
Ct. Dismissals for Want of Substantial Federal Question. 
 

  
 



Ohio 
 

Akron v. Miller 
No.10170, 1981 Ohio App. LEXIS 13651, at *1 (Ohio 1981) 

In Akron v. Miller, defendant was charged with operating a massage parlor 
without a license contrary to Akron Ordinance 867.02. The Ohio Court of Appeals 
emphatically rejected the argument that a penalties section of an ordinance that was 
placed at the bottom of the ordinance failed to provide adequate notice that “failure to 
comply with the licensing provisions… will be prosecuted as a crime.”  

The court concluded “it [was] not constitutionally improper to place the penalty 
section at the end of the chapter.” Furthermore, the court rejected the argument that the 
ordinance “should have been declared unconstitutionally vague and overly broad” 
because “it [was] silent as to its intended purpose.” It noted that defendant bore the 
burden of rebutting the presumption of constitutionality and it was “not upon the state to 
affirmatively establish the public interest involved.”  

The court also held that the Ohio ordinance was constitutional when applied to the 
specific defendant as well, noting that the defendant unsuccessfully carried the burden of 
presenting clear and convincing evidence of a currently existing set of facts that makes 
the ordinance unconstitutional when applied to the defendant.  

 
Pentco v. Moody 

474 F. Supp. 1001 (S.D. Ohio 1978) 
In Pentco v. Moody, plaintiff-massage parlor operator challenged a city ordinance as 

unconstitutional. The Southern District of Ohio went through the statute section by 
section to determine whether each part satisfied the rational basis test or the compelling 
state interest test if it touched on a fundamental right. The court determined that the 
definitions were not vague or overbroad and therefore passed constitutional muster; the 
right to regulate massage parlors is within the scope of the City’s police powers; the 
exemption of already license-regulated business represents a legitimate classification and 
therefore passes constitutional muster.  

Also the court found that the requirement to set forth “exact nature of the massage to 
be administered” is susceptible to more than one interpretation. However, in the case at 
hand it has a limiting construction in its application and therefore the constitutional 
challenge is moot. The court also found that requiring certain information with respect to 
partners, officers and directors serves a reasonable governmental interest, because the 
city has a right to know about the persons whom it licenses.  However, requiring such 
information with respect to limited partners and stockholders, does not serve a 
governmental interest.  

There is no constitutional infirmity with the denial of a license to a facility that fails 
to adhere to applicable laws or presents an application with material misrepresentations. 
Automatic denial of a license or refusal to renew a license if the applicant has been 
convicted of a sex offense within the preceding five years has no rational basis, nor can 
the court find “any reasonable relationship between prior felony convictions and one’s 
standing to operate a massage establishment.” This provision thus suffers from vagueness 
and overbreadth in violation of the Constitution. Evidence of the convictions may be one 
factor for denial of a license but “the law disfavors irrebuttable presumptions.” 

  
 



Consequently this provision also violates due process as it “affords no opportunity for an 
applicant to explain the circumstances of prior convictions.” Refusal to issue or renew a 
license where there has been any violation of the City Code, regardless of the nature or 
severity of the offense, is arbitrary and unrelated to any legitimate government interest. 
Additionally, the post revocation or suspension hearing does not sufficiently protect the 
claimants right to due process.  

The court also held that a 160-hour course time requirement in order to administer 
non-medical or non-therapeutic massages is unconstitutional because “there is no 
evidence from which…[to]…infer that there is a probability of harm or that the possible 
harm is of a serious or permanent nature.”  

The court also found irrational the regulation that stipulated that massage parlors 
could only be open within the hours of 8:30 a.m. and 9:30 p.m. This restriction is 
irrational because it seeks to curb illicit activity that is illegal no matter what time it 
occurs. The ordinance also authorizes the warrantless and unannounced inspection of 
massage parlors during business hours. Although the court concedes that the city may 
require an inspection prior to the issuance of a license, it finds unconstitutional further 
searches after this without a warrant absent consent.  
 

South Carolina 
 

Columbia v. Moser 
311 S.E.2d 920 (S.C. 1983) 

A massage parlor operator appealed “criminal convictions for committing a lewd 
act and for operating a massage parlor without a license” and “question[ed] whether the 
City of Columbia properly refused to renew Appellant Dovan Enterprises’ license to do 
business as a ‘steam bath’ enterprise.”  These two appeals were consolidated and it was 
agreed upon by the parties that the criminal appeal would be determinative of the license 
appeal. 

The plaintiff was convicted of violating a city ordinance that prohibits the 
operation of a massage parlor without a license.  The plaintiff claimed that the ordinance 
was constitutionally invalid because it is overbroad and vague “thereby failing to provide 
notice of what constitutes criminal conduct in violation of the due process clauses of the 
United States and South Carolina Constitutions.”  The Supreme Court of South Carolina 
disregarded this argument holding that all words in the statute were clearly understood 
when given their plain and ordinary meaning. 

 
United Health Club, Inc. v. Strom 
423 F. Supp. 761 (S.D.S.C. 1976) 

 Massage parlor operators challenge the constitutionality of South Carolina’s 
Massage Parlor Act in front of a three-judge panel. The court begins its review by 
announcing the appropriate test courts should utilize when evaluating similar ordinances; 
“the proper judicial test for it to use is to determine whether the provisions of the 
Massage Parlor Act under attack bear a reasonable relationship between the purpose of 
the Act and the classifications used in it… If any state of facts can adequately be 
advanced that would justify the classifications, the existence of those facts will be 

  
 



assumed by the court to be the basis of the classifications in order to uphold the 
legislation.”  
 After discussing the general approach courts should utilize the court turned to the 
specific allegations raised by plaintiff. First, plaintiff challenges an ordinance provision 
requiring “each applicant provide proof of good moral character.” The court determined 
that this type of provision “is perfectly valid and reasonable.” Furthermore exceptions for 
organizations such as Y.M.C.A. and Y.W.C.A. are also valid in light of their long history 
of “conforming to every provision of the law, without encroaching in any respect, on 
health, safety, welfare or morals.”  
 Second, plaintiff alleges that certain provisions in the ordinance “authorize state 
officials to make warrantless searches of member establishments, without proper cause, 
thereby violating the proscriptions of the Fourth Amendment.” The court rejected this 
argument as well finding that the Act merely “require[s] that the massage parlor operators 
maintain certain records which are subject to inspection at reasonable times” and “directs 
SLED to inspect these records.” The court concluded by emphasizing “under the state’s 
police power, it has long been recognized that the state may require that businesses be 
inspected by state authorities at reasonable times for safety, or for other legitimate 
reasons.”  
 

Tennessee 
 

Garaci v. Memphis 
379 F. Supp. 1393 (W.D. Tenn. 1974) 

In Garaci v. Memphis, plaintiffs sought a declaratory judgment that certain provisions 
of the Memphis charter and the state’s public nuisance laws conflicted with the Civil 
Rights Act of 1964, violated the Due Process Clause and the Fourteenth Amendment 
because they were too vague, and violated the plaintiffs’ Ninth Amendment right to 
privacy. The Western District of Tennessee, however, noted that the plaintiffs had not 
been charged with any violation of the state’s public nuisance laws and that “the task of 
analyzing a statute and pinpointing its deficiencies before the statute is put into effect as 
to a particular litigant ‘is rarely if ever an appropriate task for the judiciary.’” The court 
mentioned as a side note that this could only be done in the “exceedingly rare situation of 
an actual threatened prosecution of a law of doubtful constitutionality.” This was not the 
case here, as the plaintiffs had never been threatened with prosecution under the public 
nuisance laws and the law was not facially unconstitutional.  

As to the plaintiffs’ argument concerning the city charter, the court held that since 
they are being charged with not carrying a permit as required and they have made no 
attempt to obtain the permit, they “have not, therefore, justified the intervention even by 
way of declaratory judgment of this Court as a matter of equity, since it has not been 
demonstrated that, if an application were made under the Charter provision, it would 
necessarily and in bad faith be rejected.”  
 

Virginia 
 

Rogers v. Miller 
401 F. Supp. 826 (E.D. Va. 1975) 

  
 



 Massage parlors owners and operators, in the City of Falls Church, Virginia 
challenged city ordinance No. 675, which imposes a five thousand dollar annual license 
tax on Health Clubs.  The plaintiffs contended that the license tax is unreasonable 
because the amount of the tax “bears no reasonable relationship to the purpose to be 
served by the tax” and its intention is to discourage the massage parlor business by 
making it unprofitable.  The court rejected this argument finding that the trial evidence 
indicates that the tax was intended in part to cover the expenses incurred in “regulating 
and policing the health clubs” and in part “to supply revenue for the City’s general fund.” 
 The plaintiffs also argued that Ordinance No. 697, which requires completion of a 
course of study of 1000 hours in an approved school, is “an unreasonable exercise of the 
City’s licensing power.” The court rejected this argument stating; “It has long been held 
that a state or municipality may, in the exercise of its police powers, set up standards to 
be satisfied by persons who seek to engage in activities that affect the public health, 
safety, or welfare.” 
 Finally, the plaintiffs argued that the ordinance gave too much discretion to Falls 
Church officials to determine whether or not a massage establishment was in compliance 
with the ordinance. The court held that Falls Church officials are not given “unfettered 
discretionary power” because the “[c]ourt construes the Ordinance to allow ‘approved 
schools’ to define and certify whether a pupil has completed ‘an accredited institutional 
hour.’” 
 

Washington 
 

Myrick v. Board of Pierce County Comm’rs 
677 P.2d 140 (Wash. 1984) 

The court determined that licensing provisions contained in county ordinance do 
not survive under the rational basis test. The ordinance required: (1) minimum education; 
(2) professional uniforms; (3) installation of non-locking doors; (4) record keeping of 
names and addresses of patrons; and (5) the denial of applications to persons with prior 
convictions. The court held that no rational basis existed for distinguishing those within 
the designated class and those outside of it.  
 

Spokane v. Bostrom 
528 P.2d 500 (Wash. Ct. App. 1974) 

The defendant challenged a local ordinance, which prohibited the conduct of 
business in a massage parlor or bathhouse, between the hours of 10:00 p.m. and 6:00 
a.m., claiming that the city could not validly regulate massage parlors’ business hours, 
and that the imposed time restriction was unwarranted.   

The court rejected these arguments holding that a municipality lawfully exercising 
its police power could regulate massage parlors. Since the facts indicated that the 
ordinance was to curb the opportunity for lewd and immoral activity during the night 
hours, the ordinance establishing mandatory closing hours constituted a reasonable 
exercise of police power. The court also stated that a regularly enacted ordinance is 
presumed to be constitutional, when the existing facts justify the need for regulation.  The 
court also held that in order for the ordinance to be unconstitutionally void for 
unreasonableness, it has to be clearly and plainly unreasonable, and that the burden of 

  
 



establishing ordinance’s unconstitutionality rests upon a person challenging the 
ordinance’s validity.   

  
 



REVOCATION OF LICENSES/PERMITS 
 
 Most massage parlor cases on license/permit revocation uphold the ordinances in 
question, holding that they do not violate due process nor are they vague. 
 Although each case is specific as to the terms of the ordinance before the court, 
the cases tend to uphold the ordinances against challenges to their license revocation 
provisions. 
 Regarding the accuracy or precision expected of a municipality’s wording of the 
ordinance on what constitutes sufficient reason(s) to revoke a license, one court stated, 
“We recognize that the drafters of the legislation with which we are here concerned might 
have more completely spelled out the detail of the criteria embodied in the statute for the 
issuance and the revocation of license… [T]otal precision of expression is elusive and has 
never been demanded of the legislature. . . .” (R & F Enterprises v. Board of County 
Commissioners of Adams County, 606 P.2d 64 (Colo. 1980). However, that court did find 
the term “reputation” to be too vague saying “it connotes merely an opinion of the 
community”), yet it upheld the terms “good character” and “record” as being 
“sufficiently defined” as to provide adequate notice of the proscribed behavior. 

Furthermore, it has been held the right to operate a business is not a “fundamental 
right” that requires the strict scrutiny level of judicial review, but rather that these 
businesses are “economic and social relations, and no fundamental right is in issue, the 
law must be rationally related to a permissible state goal.” (Owens v. City of Signal Hill, 
201 Cal. Rptr. 70 (Cal. App. 2d Dist. 1984)) 
 

California 
 

Hora v. San Francisco 
233 Cal. App. 2d 375 (Cal. Ct. App. 1965) 

After his wife had been arrested on two separate occasions for operating a 
massage parlor in which lewd acts occurred plaintiff applied to the city health department 
for a license to operate a massage parlor. During the proceeding, plaintiff, who had no 
criminal record, guaranteed his wife would have nothing to do with the massage parlor. 
Despite this guarantee the chief of police recommended that the license be denied 
because the business operating in the same location, with the same owner posed a “police 
problem.”  

The court agreed with the authorities and concluded that the license should be 
denied. Specifically, the court stated: “It is not necessary that it be shown [by the 
municipality] that the applicant's character is faulty. The applicant must satisfy the board 
[of the municipality]; and we think that good character here means not only freedom from 
arrests or accusations, but also vigilance to protect others closely associated with the 
applicant from wrongdoing in their occupation. If the applicant was ignorant of his wife's 
trouble with the law … the board could find him lacking in such vigilance.” 
 

Owens v. City of Signal Hill 
201 Cal. Rptr. 70 (Cal. Ct. App. 1984) 

 A massage parlor operator challenged the constitutionality of city’s ordinance. 
The court upheld the ordinance’s provisions on training and hours of operation because 

  
 



the provisions were rationally related to the goals of ensuring public health and curbing 
prostitution and that the operation of a massage parlor is not a fundamental right and 
therefore is reviewed un the rational relationship test. 
 Specifically, the court detailed its reasoning as such: “Violations of these rights 
are subject to the two tests, ‘rational relationship’ and ‘strict scrutiny.’ The applicable test 
depends on the nature of the right infringed. If the law encroaches on a "fundamental 
right," inherent in which there is a compelling state interest, the strict scrutiny test 
applies. When the state regulates economic and social relations, and no fundamental right 
is in issue, the law must be rationally related to a permissible state goal.” 

The court further stated: “Such [massage] business is therefore subject to 
economic regulation which is reviewed under the rational relationship test.” 

The court also held that provisions in the ordinance that voided existing permits 
and required new permits to continue in business were not ex post facto laws because 
they did not have a retroactive effect, as they did not punish failure to obtain the new 
permit before the ordinances were enacted. 
 

Colorado 
 

R & F Enterprises v. Board of County Commissioners of Adams County 
606 P.2d 64 (Colo. 1980) 

 Massage parlor operators challenged the Board of County Commissioners’ 
decision to revoke their operating license. Three days after obtaining an operating license 
an employee was arrested for an act of prostitution. Subsequent to the arrest, the Board of 
County Commissioners issued an order to the massage parlor operators to show cause 
why their operating license should not be revoked. 
 During the evidentiary hearing the Board revoked the license pursuant to 
Colorado State Law. The revocation was based on four Board findings:  

1. All of the essential allegations and facts contained in said report of 
Adams County Sheriff’s Department are true.   

2. Knowledge of the actions of the employees of the licensee is imputed 
to the manager and to the licensee.   

3. The license, through its officers and managers, is responsible for all 
conduct occurring on the licensed premises.   

4. The licensed corporation, its officer, managers, and employees are not, 
with respect to their character, record, and reputation, satisfactory to 
this Board of County Commissioners. 

 The plaintiff appealed to the Colorado Supreme Court arguing that the language 
of the statute in question was “unconstitutionally vague and results in deprivation of 
property without due process of law” and that the terms “character,” “reputation,” and 
“record” are vague, requiring speculation by the licensing board. 
  The statute states in pertinent part: “No license provided by the article shall be 
issued to or held by any person employing, assisted by, or financed in whole or in part by 
any other person who is not of good character and reputation satisfactory to the local 
licensing authority; any person unless he is, with respect to his character, record, and 
reputation, satisfactory to the local licensing authority.” 

  
 



 The court determined that the term “reputation” is “unconstitutionally vague and 
could not suffice as a standard of conduct since it connotes merely an ‘opinion of the 
community’.” However the terms “good character” and “record” survived judicial 
scrutiny. The court held that “good character” refers to a legislative determination that 
licenses should only be given to “law abiding citizens” and “record” refers to the 
“criminal record of the applicant, or that of his employee when determining the ‘good 
character’ of the employee.” The court upheld the revocation of the license. 

 
Regency Services Corp. v. Board of County Comm’rs of Adams County 

819 P.2d 1049 (Colo. 1991) 
After the revocation of its license by the district court, a massage parlor 

challenged the Colorado Massage Parlor Code and Adams County Ordinance titled 
“Ordinance Establishing Massage Parlor Regulations” under the constitutional doctrines 
of vagueness, equal protection, and overbreadth.  The Code makes it unlawful to “operate 
a massage parlor without holding a validly issued local license.”  The ordinance imposes 
several additional requirements including prohibiting masseurs from working nude, 
requiring masseurs to carry licenses certifying that they have graduated from recognized 
massage schools and requiring massage establishments to keep detailed records for their 
patrons. 

The plaintiff contended, “that the regulatory scheme, including the record-keeping 
requirements imposed on massage parlors, adversely affects its… associational interests 
and those of its employees and patrons and therefore requires the application of strict 
judicial scrutiny.”   

The Supreme Court of Colorado said, “A constitutionally protected associational 
interest arising from personal relationships presupposes ‘deep attachments and 
commitments to the necessarily few other individuals with whom one shares not only a 
special community of thoughts, experience, and beliefs, but also distinctively personal 
aspects of one’s life.’ No such interest is implicated in this case.”  The public and 
commercial nature of massage parlors was the basis of the court’s decision that the 
Colorado statute and county ordinance did not infringe on freedom of association. 
 

Illinois 
 

Village of Bensenville v. Botu, Inc. 
350 N.E.2d 239 (Ill. App. Ct. 1976) 

The court ordered a permanent injunction against defendants who operated a 
health club that offered their patrons massages, by a completely nude masseuse, featuring 
genital stimulation. Defendants argue that their establishment is not a public nuisance 
because there is no “physical injury to the senses.”  

The court rejected this argument concluding that the village ordinance “defines 
public nuisance as a condition or use of property which greatly offends the public morals 
of decency.”  

Furthermore, defendants argue that the village violated their due process rights by 
padlocking their establishment prior to holding a hearing to decide, “whether the license 
provisions were violated.”  

  
 



The court rejected this argument as well concluding that the “plaintiff’s act of 
padlocking the doors was not an attempt to revoke the defendants’ license but an attempt 
to abate the nuisance.” 
 

Indiana 
 

Oriental Health Spa v. Fort Wayne 
526 N.E.2d 1019 (Ind. Ct. App. 1988) 

In Oriental Health Spa v. Fort Wayne, the petitioner was a massage parlor that 
had been denied a massage business license renewal, under the guise of violations of a 
city ordinance that regulated such activity.  The petitioner had applied for a renewal of its 
license, been denied, and then given a hearing where the city claimed that a renewal 
should not be granted because the parlor had violated several provisions of the ordinance 
that regulated massage parlors. However, the city never gave any evidence of the 
ordinance itself and there was never any administrative notice of the ordinance taken by 
the city controller, who had been acting as the hearing officer.   

The court found that the failure to introduce into evidence the ordinance that was 
alleged to have been violated constituted a void in the sufficiency of the evidence. Since 
there was not sufficient evidence to support the city controller’s decision, the trial court’s 
affirmation of it was reversed and the case was remanded with instructions to set aside 
the controller’s decision. 

 
Clampitt v. Fort Wayne 

682 F. Supp. 401 (N.D. Ind. 1988) 
Plaintiff alleges that license suspension provisions, contained in a massage parlor 

ordinance, are void for vagueness because “the ordinance contains no provisions setting 
forth the time period of the suspension or the method of reinstatement once suspended.” 

The court rejected this argument concluding that “[o]bviously if a license is 
suspended for noncompliance with the City’s zoning laws or health regulations… the 
suspension would continue until the noncompliance was cured.” 
 

Iowa 
 

State ex rel. Clemens v. Toneca, Inc 
265 N.W.2d 909 (Iowa 1978) 

In Clemens v. Toneca, Inc, defendant massage parlor owners challenged the 
validity and breadth of a permanent injunction made pursuant to the state code.  

As to the permit issue, the Supreme Court of Iowa found that the evidence 
established that the defendants held a valid permit for the parlors within the city of Des 
Moines, and that the city council revoked the permit only after the preliminary injunction 
was issued. Injunctive relief under Iowa law is an extraordinary remedy, available only 
when the applicable legal remedy proves to be inadequate. Consequently, the court held 
that the state failed to establish why the permit suspension remedies as defined in the 
ordinance were inadequate. Moreover, the court also noted that the trial court failed to 
realize that the permit requirement did not apply to the parlor outside the city limits of 
Des Moines.  

  
 



 
Maryland 

 
Massage Parlors, Inc. v. Baltimore 

398 A.2d 52 (Md. 1979) 
 A massage parlor appealed a lower court decision, which revoked its 
establishment license for engaging in heterosexual massage in violation of ordinances 
regulating massage establishments enacted by the city of Baltimore “to protect and 
preserve the health, safety and welfare of the inhabitants of the City.” 
 The plaintiff challenged an ordinance regulation requiring that massagists have “a 
minimum of 500 hours of training in an institution approved by the State of Maryland” 
The court rejected the claim that this requirement is an “unreasonable exercise of the 
police power” and concluded “[t]his Court has repeatedly upheld the power of the State 
to regulate the conduct of various professions or business through reasonable licensing 
requirements.” 
 

Missouri 
 

E & H Enterprises, Inc. v. Skaggs 
607 S.W.2d 215 (Mo. Ct. App. 1980) 

In E & H Enterprises, Inc. v. Skaggs, a massage parlor challenged its 30-day 
permit suspension, which was issued pursuant to violations of the Massage Establishment 
Code. “Appellate review of administrative decisions is limited to a determination of 
whether [the decisions] are supported by substantial evidence, violate provisions of the 
constitution or law, or are otherwise arbitrary or an abuse of discretion.” In Missouri a 
“licensee is entitled to receive notice of the reasons for the proposed revocation to enable 
him to prepare his defense.”  Appellant, nonetheless, alleged that due process was not 
provided “because the specific details of the incidents were not available to [his] counsel 
until the time of the hearing.”  

While admitting that the first hearing held was “perhaps less than perfect” 
procedurally, the court nevertheless found that there was no violation of due process, 
because in the second hearing appellant had access to the necessary information and “was 
given the opportunity to cross-examine all of the witnesses and produce evidence of its 
own.” Thus, the notice requirements of procedural due process were satisfied. 

Furthermore, the court held that there was sufficient evidence to prove that the 
appellant employed the alleged offenders. The court also noted that the government did 
not have to overcome a presumption of innocence because, “this is not a punitive 
criminal proceeding but a permit suspension hearing.”  

Finally the court rejected appellant’s arguments pertaining to incidents that 
occurred prior to the time the license was granted, because the court concluded that the 
“decision to suspend appellant’s license [was] supported by substantial evidence from the 
three most recent violations.”  
 

 
 
 

  
 



North Carolina 
 

Parker v. Stewart 
225 S.E.2d 632 (N.C. Ct. App. 1976) 

 The plaintiffs challenged a trial court decision striking down a massage parlor 
ordinance that enables the County Sheriff to “revoke the license of any licensee who has 
violated this ordinance… after written notice has been given to the licensee and he has 
had an opportunity to answer the charges.”  

The Court of Appeals of North Carolina determined that this provision violated 
Article I, Section 19 of the North Carolina Constitution that provides “that no person may 
be deprived of his property except by the law of the land.”   

The court concluded “provisions for revocation of licenses after a hearing before 
the County Sheriff do not afford the constitutionally required ‘opportunity to be heard or 
defend in a regular proceeding before a competent tribunal.’” 

 
Smith v. Keator 

206 S.E.2d 203 (N.C. 1974) 
The plaintiffs, each a masseur or masseuse, brought this action to enjoin 

enforcement of an ordinance requiring a city license “for the privilege of carrying on the 
business, trade or profession of masseur or masseuse and for the operation or carrying on 
the businesses, trade or professions commonly known as massage parlors, health salons, 
physical culture studios, clubs or establishments, or similar establishments by whatever 
name designated, wherein physical culture, massage, hydrotherapy or other physical 
treatment of the human body is carried on or practiced.”  The plaintiffs argued that the 
ordinance violated due process because the ordinance permitted the city council to act 
arbitrarily in denying or revoking massage parlor licenses.   

The Supreme Court of North Carolina ruled that the ordinance did not allow for 
the revocation or denial of a license without due process.  An administrative process of 
appeal was available to all licensees. 

The court relied on a prior state case, Cheek v. City of Charlotte, 160 S.E.2d 18 
(N.C. 1968), where that court held that “a city could regulate the operation of massage 
parlors” and that “the occupation of a massagist and the business of massage parlors…are 
proper subjects for regulation under the police power of the City of Charlotte.” Further, 
the court found that the Charlotte ordinance and the Fayetteville ordinance had the same 
provisions. Additionally, the Charlotte court held its ordinance invalid because of 
unreasonable exemptions; however, the Fayetteville ordinance had no such 
unconstitutional exemptions. 
 Moreover, the court adopted the construction of the ordinance by the Court of 
Appeals. That court recognized that under the ordinance proper notice and hearing was 
available to a party whose license might be revoked.  Therefore, because due process 
would not be denied, the ordinance was constitutional.  The court adopted the following 
construction of the ordinance: 
 

The ordinance can be construed so as to avoid constitutional deficiencies.  
Subsection(j) should be construed to allow a licensee to appear before the 
city council and present his case before his license can be revoked.  The 

  
 



subsection expressly provides that a licensee must be notified by 
registered mail whenever there is a proposal to revoke his license, and this 
notice procedure would be of no use if the licensee were not allowed to 
come before the council for a hearing.  Subsection (e), likewise, should be 
interpreted in a manner that will satisfy the requirements of the due 
process clause; the city council should not be permitted to deny an 
application for a massage license except upon reasonable grounds, and 
after notice and a hearing.  When interpreted in this way, the licensing 
provisions of the ordinance are entirely constitutional.    

 
Thus, after receiving notice of a complaint filed against him or her, a licensee 

would be entitled to a hearing before the city council; such council would not be 
permitted to deny the application for a massage license or to revoke one after issuance, 
except upon reasonable grounds. 

Please Note: The U.S. Supreme Court dismissed this case for want of a substantial 
federal question. 

Please Further Note: For additional information about this case see the brief under 
the subtitles Equal Protection and Due Process, Licenses and Sup. Ct. Dismissals for 
Want of Substantial Federal Question. 
 

Ohio 
 

Oglesby v. City of Toledo 
635 N.E.2d 1319 (Ohio Ct. App. 1993) 

In Oglesby v. City of Toledo, the appellants-massage parlor operators challenged 
the evidentiary basis of their license revocation since the only evidence presented at the 
hearing for the revocation of their license was hearsay consisting of police reports.  

The Court of Appeals of Ohio held that the Rules of Evidence do not apply to an 
administrative hearing, and thus any form of evidence could be used. The plaintiffs also 
contended that they had not been convicted of any wrongdoing and thus the revocation of 
their license was not supported by substantial evidence. The court held that the ordinance 
itself authorizes revocation based on conduct, not convictions, and thus the revocation 
was affirmed.  

  
Pennsylvania 

 
Salvati v. Dale 

364 F. Supp. 691 (W.D. Penn. 1973) 
 A massage parlor owner sought to set aside an ordinance that allowed the police 
to padlock disorderly houses in the borough of Monroeville including establishments that 
commercialize erotic massage. The plaintiff sought to remove the injunction set against 
her parlor and recover damages for profits lost while her store was closed. The plaintiff 
commenced causes of action against: (1) the judge who had issued the injunction 
prohibiting the operation of the massage parlors (2) the sheriff who enforced the 
injunction, (3) the chief and sergeant of police and (4) the zoning officer, mayor, and 
councilmen of the borough.   

  
 



 The plaintiff claimed that zoning officer gave some kind of assurance that 
plaintiff would receive an occupancy permit in the near future. Relying upon this 
assurance, the plaintiff advertised the opening of her store in the newspaper. After the 
plaintiff’s application for an occupancy permit was denied, the plaintiff opened her store 
nevertheless. The borough council amended an ordinance to include the plaintiff’s 
establishment within the definition of a “disorderly house,” which allowed the police to 
shut them down. Plaintiff claimed that she was entitled to receive the occupancy permit 
that she believed was promised to her and damages. 
 The U.S. District Court for the Western District of Pennsylvania decided not to 
rule on this claim because the plaintiff still had means of redress available through the 
state administrative procedures.   

(Please note: For further reasoning behind the court’s issuance of this injunction 
see the case brief under Zoning.) 

 
Berger v. Bethel Park 

321 A.2d 389 (Pa. Commw. Ct. 1974) 
 The plaintiff acquired property that had been granted a certificate of occupancy 
for operation as a salon.  The plaintiff began using the premises as a “health club” where 
men could receive massages from topless masseuses.  A Borough Building Inspector had 
found that the plaintiff’s installation of two showers and an automatic washer-dryer 
violated the Borough’s electrical code.  The plaintiff also “failed to comply with Section 
61-52(E) of the zoning code which requires an application for a certificate of occupancy 
before the issuance of a building permit for the alteration of a building.”   

The trial court issued an injunction finding that the plaintiff would have to apply 
for new building and occupancy permits, and that the plaintiff’s intended use of the space 
was not a permitted use. The plaintiff appealed and the Commonwealth Court of 
Pennsylvania ruled that the trial court had not abused their discretion in ruling against the 
plaintiff and affirmed the injunction.  

(Please note: For further reasoning behind the court’s issuance of this injunction 
see the case brief under Zoning) 
 

Tennessee 
 

Garaci v. Memphis 
379 F. Supp. 1393 (W.D. Tenn. 1974) 

In Garaci v. Memphis, after obtaining a general business license and being 
threatened by local law enforcement for not having a specific permit required, plaintiffs 
sought a declaratory judgment that certain provisions of the Memphis charter and the 
state’s public nuisance laws conflicted with the Civil Rights Act of 1964, violated the 
Due Process Clause and the Fourteenth Amendment because they were too vague, and 
violated the plaintiffs’ Ninth Amendment right to privacy.  

The U.S. District Court for the Western District of Tennessee, however, noted that 
the plaintiffs had not been charged with any violation of the state’s public nuisance laws 
and that “the task of analyzing a statute and pinpointing its deficiencies before the statute 
is put into effect as to a particular litigant ‘is rarely if ever an appropriate task for the 
judiciary.’” The court mentioned as a side note that this could only be done in the 

  
 



“exceedingly rare situation of an actual threatened prosecution of a law of doubtful 
constitutionality.” This was not the case here, as the plaintiffs had never been threatened 
with prosecution under the public nuisance laws and the law was not facially 
unconstitutional.  

  
 



PROSTITUTION 
 
 Most massage parlor cases regarding the issue of prostitution involve nuisance 
laws, either under common law or under state or city codes. Most of these 
prostitution/nuisance cases, as you can see from the list below, have held that prostitution 
is a public nuisance and generally may be abated as such. A few cases include the 
criminal charges of prostitution and those state/city codes similarly have been upheld. 
 

Colorado 
 

People v. Perez 
561 P.2d 7 (Colo. 1977) 

Appellant, owner and operator of a massage parlor, challenged a lower court 
decision enjoining the operation of his establishment because it was a public nuisance. At 
trial, police officers testified that the employees at the establishment “offered to perform 
a variety of sexual acts for money.” In addition, there was testimony that the 
establishment “has a reputation in the community as a house of prostitution.” In issuing 
the permanent injunction the court “found that appellant’s business ‘had been and was 
continuously being used as a place of prostitution’ and that appellant ‘was fully aware of 
what the premises were being used for.’”  

Appellant argued that the state statute which declared “[e]very building or part of 
a building… a public nuisance when [u]sed as a public or private place of prostitution” to 
be unconstitutionally vague because “it fails to specify how many acts of prostitution 
over what period of time establish ‘a public or private place of prostitution.’”  

The court rejected this argument holding that a statute satisfies due process if it 
“‘make[s] reasonably clear to those intended to be affected what conduct is within its 
scope.’”  

Appellant also argued that the statute is overbroad because it “conceivably would 
permit the declaration of a nuisance for a single act of prostitution”  

The court found this argument to be irrelevant because “the building was shown 
to have been used as a place of prostitution by numerous acts committed over a 
substantial period of time.” The court went on to state “[we] need not examine the outer 
bounds of a statute where the alleged conduct clearly falls within the statute’s 
prohibition.” 
 

Florida 
 

Martinez v. State 
368 So.2d 338 (Fla. Sup. Ct. 1978) 

 A massagist appealed her conviction for “(1) entering, remaining, or residing in a 
structure or building for the purpose of lewdness, prostitution, or assignation; (2) 
maintaining or operating a place, structure, or building for the purpose of lewdness, 
assignation, or prostitution; (3) committing or offering to commit or engage in lewdness, 
assignation, or prostitution; and (4) practicing massage without a license.” 

The defendant argued on appeal that the Florida statutes on prostitution and 
massage licenses, under which she was prosecuted, were unconstitutionally vague.  The 

  
 



court cited State v. Bales, 343 So.2d 9 (Fla. 1977), Tatzel v. State, 356 So.2d 787 (Fla. 
1978) and Bell v. State, 289 So.2d 388 (Fla. 1973) which upheld the laws in question.   

The defendant also moved to dismiss the charges against her as vague.  The court 
said that the charges against her could only be dismissed as vague if they were "so vague, 
indistinct, and indefinite as to mislead… and embarrass [her] in the preparation of [her] 
defense or expose [her] after conviction or acquittal to substantial danger of a new 
prosecution for the same offense." The court ruled that the charges in this case were 
sufficient to inform the defendant of the nature of the offenses charged. 
 

Illinois 
 

Chicago v. Geraci 
332 N.E.2d 487 (Ill. App. Ct. 1975) 

In Chicago v. Geraci, defendants-massage parlor operators contested a lower court 
ruling enjoining them from operating because they constituted a public nuisance. They 
contended that the City’s complaint failed to allege conduct constituting a public 
nuisance.   

The Supreme Court of Illinois noted that the defendants assume that their conduct is 
not prostitution under the laws of nuisance, relying upon its definition in the Criminal 
Code. However, the court found that houses of prostitution are nuisances under the 
common law and such houses include commercial acts of sexual gratification, similar to 
the acts the employees and patrons of the bathhouse were engaged in. The defendants 
contended that the public nuisance act also did not apply to masturbatory massage parlors 
such as theirs.  The court rejected this contention and stated that “based both on common 
law and on statute, masturbatory massage parlors are public nuisances and may be 
enjoined.” 
 

Chicago v. Cecola 
389 N.E.2d 526 (Ill. 1979) 

In Chicago v. Cecola massage parlor operators contested a lower court ruling 
enjoining them from operating because they constituted a public nuisance. They 
contended that the City’s complaint failed to allege conduct constituting a public 
nuisance because the activities did not amount to prostitution under the criminal code of 
Illinois and that the city had another remedy in seeking convictions and fines.  

The Supreme Court of Illinois rejected this narrow definition of prostitution and 
instead found that “activities of a house of prostitution involve commercial sexual acts of 
every sort. Clearly, a masturbatory massage parlor is engaged in commercial acts of 
sexual gratification . . . .”  As for the defendant’s contention that the conduct proscribed 
by the ordinance could be prosecuted under the ordinance, the court found that it has 
“consistently held that a criminal prosecution, which cannot prevent the continuance of a 
nuisance, is not a complete and adequate remedy for a wrong inflicted on the People.”  
The court said that even an imposition of the maximum fine of $200 per day may not be 
enough to stop the defendants from their conduct.  

 
Iowa 

 

  
 



State ex rel. Clemens v. Toneca, Inc. 
265 N.W.2d 909 (Iowa 1978) 

In State ex rel. Clemens v. Toneca, the defendant massage parlor owners challenged 
the validity and breadth of a permanent injunction made pursuant to the state code. They 
specifically challenged the parts of the code that (1) proscribed establishments erected or 
used for the “purpose of lewdness, assignation, or prostitution;” (2) instituted a massage 
technician permit system; and (3) prohibited public nuisances.  

The Supreme Court of Iowa held that it would not broaden the term “prostitution” in 
the code to include the sale of any sexual service, stating that the legislature was aware of 
the restrictive definition of prostitution and did not attempt to change it. Additionally, the 
court held that the massage parlor conduct did not qualify as a public nuisance under the 
applicable statutes, because it did not substantially injure or offend the health and safety 
of the public, most notably because it occurred in private and the “general public was not 
exposed to the allegedly offensive conduct.”  

The court also dismissed the state’s argument that the businesses’ advertisements 
made the conduct public, stating that an aesthetic annoyance does not constitute a public 
nuisance in addition to the possible First Amendment implications of such a conclusion.  

Finally, the court rejected the lower court’s reliance on its alleged “inherent equitable 
power”. The court stated that by issuing an injunction on this ground the trial court 
abridged its duty to uphold the rule of law and usurped the powers of the legislature.  

 
Michigan 

 
State ex rel Macomb County Prosecuting Atty v. Mesk 

333 N.W.2d 184 (Mich. Ct. App. 1983) 
 The defendant, Mesk, in this case owned a building that she leased to Michigan 
Diversified Business Services which, which in tern leased it to co-defendant S.M.R. 
Corporation, which in tern leased it to Art Studios, Inc.  Undercover police officers 
visited the massage parlor that was operating on the premises by Art Studios four times 
and each time they were offered sexual services (masturbation and fellatio) in exchange 
for money.  The Prosecuting Attorney for Macomb County brought this case against 
Mesk and S.M.R. charging them as a nuisance under state law that prohibited using 
property "for the purpose of assignation or prostitution, or, for the use of prostitutes".  
The trial court enjoined defendants from operation and closed the building.  The 
defendants appealed. 

 The defendants argued that the statute’s use of the term “prostitution” 
violated due process because it failed to put them on notice that the performance of 
manual stimulation for money was prohibited.   

The Court of Appeals of Michigan said, “In order to satisfy due process 
requirements with respect to vagueness, a penal statute must give a person of average 
intelligence fair notice that his conduct is forbidden.” After considering case law from 
other states with similar statutes, the court ruled, “we are convinced that the term does 
include manual stimulation of another person for the payment of money and that persons 
of average intelligence were provided with fair notice that the statute proscribed such 
conduct.” 

 

  
 



People v. Warren 
535 N.W.2d 173 (Mich. 1995) 

 The state of Michigan appealed after trial court and appellate court quashed 
charges against massage parlor owners for accepting the earnings of a prostitute.  The 
state brought charges against the defendants after undercover police officers visited their 
massage parlor and discovered that the employees were masturbating clients for money.  
The lower courts quashed these charges ruling that masturbation for money did not 
constitute prostitution. 
 The Supreme Court of Michigan ruled that such conduct does constitute 
prostitution and remanded the case to the trial court for new proceedings.  The court cited 
State ex rel Macomb County Prosecuting Att'y v. Mesk, 333 N.W.2d 184 (Mich. Ct. App. 
1983) in support of its decision.  The court rejected another appellate court decision that 
ruled that masturbation for hire did not constitute prostitution.  State ex rel Wayne Co 
Prosecutor v. Dizzy Duck, 203 Mich. App. 250; 511 N.W.2d 901 (1994). 
 

Minnesota 
 

City of Minneapolis v. Fisher 
504 N.W.2d 520 (Minn. Ct. App. 1993) 

In City of Minneapolis v. Fisher massage parlor owners appealed a lower court’s 
decision to close their business based on a finding that acts of prostitution occurred there. 
The Minnesota Court of Appeals rejected the appellants’ “two business claim.” 
Specifically, appellants argued that the statutory requirements of two convictions were 
not met with respect to one of the tenants-in-common because only one arrest had 
occurred on a day when she managed the business, while the other arrests had occurred 
on the days when the other appellant ran the business. The court, however, noted that 
because both appellants owned an undivided one-half interest in the premises, share 
utility bills and a phone, and made “representations to the public that [the massage parlor] 
was a single business entity,” the “alternating-days agreement” was without legal 
significance.  

Additionally, the court pointed out that entertaining appellants’ theory would 
thwart the enforcement of the statute, and thereby defeat the legislative purpose of 
controlling prostitution. In the same vein, the court rejected the appellants’ contention 
that they had appropriately avoided the abatement order because they had evicted one of 
the tenants. Here the court noted that in light of the tenants’ one-half undivided interest in 
the property, to avoid the abatement order, under the statute, appellants needed to have 
evicted both tenants. Consequently the court found that the abatement order was justified. 

Finally, the court found no merit in appellants’ claim that the trial court erred by 
permanently enjoining them from operating or allowing the operation of massage parlors 
and the like, which in appellants’ view constitute legitimate businesses that should not 
fall under the permanent ban. The court however, noted that appellants’ had 
“misconstrued the nature of the trial court’s order,” pointing out that the ban only applied 
to certain businesses that offered sexually oriented services, not all businesses. 
 

 
 

  
 



Missouri 
 

State v. Irving 
700 S.W.2d 529 (Mo. Ct. App. 1985) 

In State v. Irving, massage parlor owners appealed the issuance of a year-long 
injunction for providing sexual contact for pay and unlawful prostitution in violation of a 
Missouri statute. First, appellants objected to the trial court’s issued date of the 
injunction, because the premises had been closed for an additional five months as a result 
of the corresponding police raid. The statute however, “speaks of a finding by the court 
that the owner knew or had reason to know that the premises were being used for 
prohibited sexual contact.”  The Missouri Court of Appeals dismissed the claim for lack 
of merit.  

Under the statute in question, “the prosecutor does not have to establish that the 
possessor knew his premises were being used regularly for sexual contact for pay or 
unlawful prostitution activities.” Instead, the statute allows the court to issue an 
injunction if the prosecutor can show that the “owner should have known of the regular 
use of his premises for prostitution.”   

Here the court of appeals concluded that “the prosecutor’s letter of notice, coupled 
with the evidence of substantial income, and that of [the premise’s] reputation, suppl[ied] 
the element of defendant’s awareness of the illegal and nuisance activities on the 
premises.” Additionally the court noted that the trial court did not err in denying the 
testimony allegedly against the state’s interest, where “the state had evidence through its 
investigator that prohibited acts were occurring on the premises” and that the acts 
continued after the state’s notice letters.   

Moreover, the court held that in addition to the investigator’s testimony of engaging 
in acts of prostitution on the premises, the admission of an employee also provided 
sufficient evidence for the trial court to conclude that the premises were used in 
“providing sexual contact for pay and/or unlawful prostitution activity.”  
 

Caesar’s Health Club v. St. Louis County 
565 S.W.2d 783 (Mo. Ct. App. 1978) 

In Caesar’s Health Club v. St. Louis County, the Missouri Court of Appeals 
dismissed the appellants’ argument that a prostitution ordinance was overbroad simply 
because it “contains no provision as to whom or what it applies,” and therefore may have 
hypothetically reached “obstetricians, gynecologists, urologists…etc.”  Specifically, the 
general rule is that “one to whom application of a statute is constitutional will not be 
heard to attack the statute on the ground that impliedly it might also be taken as applying 
to other persons.” Of course, an exception exists with regards to the First Amendment, 
but “this case present[ed] no issues touching on the First Amendment.” Consequently, the 
court concluded that the “ordinance should stand ‘until an actual case corroborates and 
justifies [appellants’] claim of anticipated harm and unconstitutional application.’”  
 

New York 
 

Dillon v. Kim 
601 N.Y.S.2d 405 (N.Y. Sup. Ct. 1993) 

  
 



 A New York Law allows "District Attorneys... to recover, as against the criminal 
defendants, real property, personal property, money, negotiable instruments, securities or 
other items of value, which constitute the proceeds, substituted proceeds or 
instrumentalities of a crime, or to recover a money judgment in an amount equivalent in 
value to the property which constituted the proceeds of a crime." District Attorneys may 
only recover proceeds from crime after conviction of a felony. 
 The Supreme Court of New York in this case explained that the defendant's 
property could not be attached on a charge of prostitution because prostitution is not a 
felony. It is only a Class B Misdemeanor (Penal Law § 230.00). Therefore, "a District 
Attorney lacks the authority to seek the forfeiture of the proceeds of prostitution, no 
matter how profitable the activity, nor how strong the public policy may be in deterring 
such activity." 
 

North Carolina 
 

State ex rel. Gilchrist v. Hurley 
269 S.E.2d 646 (N.C. Ct. App. 1980) 

 Massage parlor operators appealed a lower court decision convicting them of 
creating a nuisance in violation of a Charlotte City Ordinance.  The defendants 
challenged the statute as being vague and overbroad.  In support of this argument they 
point out that the term “prostitution” was utilized in the ordinance but no definition of the 
term was provided.  The court rejected this argument finding it to be “inconceivable that 
persons of ordinary intelligence would have to guess at the meaning of ‘prostitution.’”  
The court held that prostitution includes but is not limited to “the offering or receiving of 
the body, in return for a fee….” 
 

Ohio 
 

Pizza v. Carter 
63 Ohio Misc. 2d 235 (1993) 

In Pizza v. Carter massage parlor operators were enjoined from operating their 
business because, having engaged in acts of prostitution, it constituted a nuisance. The 
Court of Common Pleas of Lucas County, Ohio, declared that there were two 
requirements in establishing a nuisance, both of which must be proven using clear and 
convincing evidence. Firstly, there is the existence of a nuisance. A nuisance exists when 
acts of prostitution are committed in the establishment. Here, undercover cops witnessed 
this. Secondly, the defendants must have had knowledge of the activity constituting the 
nuisance, and either used, occupied, established, or conducted the nuisance or aided or 
abetted another in such activity. In this case the prosecution failed to offer any evidence 
establishing that the persons named in the complaint had knowledge of the prostitution 
and acquiesced or participated in the activity.  

The court identified four ways in which a plaintiff may prove the second required 
element; “first by direct evidence; second by proof of the general reputation of the place 
where the nuisance is alleged to exist; third and fourth by admission of or finding of guilt 
of any person under the criminal laws against prostitution at the site of the alleged 
nuisance.”  

  
 



 
Pennsylvania 

 
Eastern Books v. Bagnomi 

446 F. Supp. 643 (W.D. Pa. 1978) 
The court upheld a city ordinance that makes “any massage parlor or model studio 

used for the purpose of lewdness, assignation, or prostitution, a public nuisance; making 
all lewd matter possessed in such places a public nuisance per se.” The court held that the 
ordinance, which was enacted to promote the “health, safety, convenience, good morals 
and general welfare of the City,” satisfied constitutional requirements because “penalties 
can only be imposed after proper judicial proceedings.” 
 

Commonwealth v. Israeloff 
8 Pa. D. & C.3d 5 (1978) 

The Common Pleas Court of Lehigh County, Pennsylvania, reviewed a provision 
of the Crimes Code providing that a person would be guilty of prostitution if he or she "is 
an inmate of a house of prostitution or otherwise engages in sexual activity as a 
business."  The defendants in this case were charged and convicted with violating the 
Code by being involved with the operation of a massage parlor where "male genitalia 
were 'massaged' by nude or semi-nude women for a price." On this appeal, the defendants 
contended that their activities did not constitute "sexual activity as a business" within the 
meaning of the statute.   

The court stated that, "the absence of a specific reference to masturbation does not 
mean that it was intended to be excluded from the statutory proscription against 'sexual 
activity as a business.'" The court interpreted the term "sexual activity" according to its 
common usage and found that "there can be no doubt that it includes the masturbation of 
a naked man by a nude or semi-nude woman." In relation to this, the court also rejected a 
contention by the defendant that the trial court's instruction to the jury that masturbation 
constituted sexual activity was in error. 
 

Commonwealth v. Robbins 
516 A.2d 1266 (Pa. Super. Ct. 1986) 

 The defendant appealed a ruling by the Court of Common Pleas of Northampton 
County, which convicted her of prostitution in violation of state law.  The law said that a 
person is guilty of prostitution if s/he "is an inmate of a house of prostitution or otherwise 
engages in sexual activity as a business."  The appellant worked for a message 
establishment where topless masseuses performed genital massage for money.  Judging 
genital massage as "sexual activity" under the statute, the plaintiff was arrested, put on 
one-year probation and fined.   

The appellant argued that it was not clear from the text of the statute exactly what 
behavior was prohibited and that the statute should be stricken down for vagueness.  The 
Superior Court of Pennsylvania considered Commonwealth v. Dougan, 5 Pa. D. & C.3d 
406 (1978) in which a Pennsylvania Court of Common Pleas declared that "sexual 
activity" as used in the statute in question required penetration.  

On the other hand, in Commonwealth v. Israeloff, 8 Pa. D. & C.3d 5 (1978) a 
Court of Common Pleas said that "[i]n the mind of a man of 'common intelligence' the 

  
 



term sexual activity clearly encompasses masturbation as a business." The Superior Court 
was not bound to follow the decision of either one of these cases. The court chose to 
follow Israeloff since that case also involved a constitutional challenge based on 
vagueness while Dougan was based on the common law origin of the term "prostitution."  

In further explanation of its decision, the court said, "This is clearly not a situation 
where the conduct prohibited is so intangible or vague as to require men of common 
intelligence to guess at its meaning and differ as to its application." 
 

Rhode Island 
 

State v. McKee, Jr. 
442 A.2d 440 (R.I. 1982) 

 The defendant appealed his conviction for receiving for prostitution and 
pandering for prostitution.  A female undercover police officer applied for a job at the 
defendant’s massage parlor.  She was told that she could “earn as much as $500 to $1,000 
a week… by doing… "hand jobs" and "head jobs." The defendant and several witnesses 
for the defendant contradicted the police officer’s testimony and claimed that she stole a 
uniform, which was admitted for evidence in the trial. The defendant argued that the trial 
court wrongfully denied his motion for judgment of acquittal.  The defendant claimed 
that the sexual acts that he mentioned to the police officer did not constitute prostitution.  

The trial justice ruled that it did and The Supreme Court of Rhode Island agreed. 
The court said that the defendant’s definition of “prostitution,” which limited it to the acts 
associated with reproduction, was “an absurd construction of the applicable statutes 
which contain no such limited definition of the offense.” 

 
Utah 

 
Redwood Gym v. Salt Lake County Comm’n 

624 P.2d 1138 (Utah 1981) 
 Massage parlor operators appealed a declaratory judgment of the trial court 
upholding a massage parlor ordinance in Salt Lake County.  The ordinance in question 
prohibited the administration of massage to members of the opposite sex, in an effort to 
curtail the sale of “sexual favors and prostitution in establishments holding themselves 
out to the public as massage parlors.” 

The plaintiffs argued that the ordinance is unnecessary because an “extensive 
body of state law” already prohibits prostitution. The Supreme Court of Utah rejected this 
argument stating that the regulation is not preempted because “local government may 
legislate by ordinance in areas previously dealt with by state legislation, provided the 
ordinance in no way conflicts with existing state law.” 

 
Virginia 

 
Hensley v. City of Norfolk 
218 S.E.2d 735 (Va. 1975) 

 Defendants appeal convictions for violating Norfolk City ordinances. The three 
defendants were arrested after an undercover investigation of the massage parlor. A 

  
 



defendant was convicted for “frequenting a house of ill fame”, “soliciting”, “immoral 
conduct” and “soliciting for immoral purposes.”  

Aside from a procedural issue she alleges that the words “immoral”, “lewdness”, 
“lewd”, “lascivious” and “indecent or prostitute” are “so devoid of meaning that men of 
common intelligence could not agree on their meaning.” The Supreme Court of Virginia 
rejected this argument ruling that “The terms of the ordinance give a reasonably 
intelligent person fair notice of the conduct which is prohibited. Moreover, the enactment 
does not encourage arbitrary action by those who enforce and administer it.” 
 
 

  
 



PREEMPTION 
 
 According to most state cases on the subject, courts have widely rejected 
preemption challenges to municipal massage parlor ordinances. 
 Specifically, some courts reject preemption challenges on the basis that although 
the overall topic, ie: massage parlors, in the ordinance may be the same as that in the state 
statute, the subject matter was sufficiently different. For instance, the subject matter in 
the state statute may regulate massages for physical or mental disability and not massages 
for pleasure; a difference which would make the state statute distinctly different from the 
city ordinance. Other distinctions in subject matter would be when an ordinance is a 
business-licensing scheme and the state statute regulates the massage parlor activity as a 
criminal matter.  

Other state cases have held that a city ordinance is not preempted by a state 
statute as long as the ordinance and the statute are not in conflict. (See Hollingsworth v. 
South Salt Lake, 624 P.2d 1149 (Utah 1981); and Redwood Gym v. Salt Lake County 
Comm’n. 624 P.2d 1138 (Utah 1981)).  

Furthermore, other cases rejected preemption challenges on the basis that the state 
has not “explicitly claimed the authority itself” and there is no “such actual, material 
conflict between the state and local powers.” (Colorado Springs v. Rizzo, 524 F.2d 571 
(3d Cir. 1975) cert. denied 428 U.S. 913 (1976); or based on the “fact that the state has 
enacted comprehensive legislation governing sexual morality does not mean that 
municipalities cannot adopt ordinances in the same area which go farther in prohibition.” 
(Madison v. Schultz, 295 N.W.2d 798 (Wis. Ct. App. 1980) 
 

Third Circuit 
 

Colorado Springs Amusements, Ltd. v. Rizzo 
524 F.2d 571 (3d Cir. 1975), cert. denied, 428 U.S. 913 (1976) 

A group of massage parlor owners challenged the validity of a city ordinance 
restricting employees of massage parlors from massaging anyone of the opposite sex.  
The U.S. District Court for the Eastern District of Pennsylvania held the ordinance 
unconstitutional. The U.S. Court of Appeals for the Third Circuit reversed this case on 
appeal relying on three similar cases that the U.S. Supreme Court dismissed for want of a 
substantial federal question. 

The plaintiffs claimed that state law should preempt the ordinance because it 
“encroaches upon an area - sex offenses - over which the Pennsylvania Legislature has 
intended to exert sole control.”  The Court of Appeals rejected this argument ruling that a 
municipality is not prohibited from legislating in a particular field of the law ‘unless the 
Commonwealth has explicitly claimed the authority itself….’” In this case, the 
Pennsylvania state legislature has claimed no such authority. 
 

California 
 

Lancaster v. Municipal Court for Beverly Hills Judicial Dist. 
94 P.2d 681 (Cal. 1972) 

  
 



The Court declared that a local municipal ordinance, which made it a 
misdemeanor for a person to massage a member of the opposite sex in a commercial 
setting, was invalid since it attempted to impose additional requirements in a field 
preempted by general law because the state had adopted a general scheme for the 
regulation of the criminal aspects of sexual activity and that the state had occupied the 
field to the exclusion of all local regulation. 
 

Illinois 
 

Clevenger v. East Moline 
357 N.E.2d 719 (Ill. App. Ct. 1976) 

In Clevenger v. East Moline, the plaintiff massage parlor operator claimed that state 
statutes dealing with sex offenses, physical therapy, and barbers and beauty culturists 
preempted a city ordinance regulating the establishment of massage parlors. The 
Appellate Court of Illinois rejected this argument, concluding that these statute are only 
preempted when “they are not administered under a State license for purposes of treating 
a disability, or in connection with the work of a licensed barber or beauty culturist.” In 
reaching this decision, the court noted that the state statute dealing with physical therapy 
only applied to those establishments where a physical or mental disability was being 
treated, not massage for enjoyment or gratification. Furthermore, the educational 
requirements of the city ordinance were less burdensome than the state statute 
requirements. A legislative body’s opinion as to what training should be required is 
presumptively valid.  
 

Wes Ward Enterprises, Ltd. v. Andrews 
355 N.E.2d 131 (Ill. App. Ct. 1976) 

In Wes Ward Enterprises, Ltd. v. Andrews, owners and an employee of massage 
parlors challenged a city massage ordinance. The ordinance required all massage 
establishments to be licensed and pay a $100 annual fee and that all massage providers 
obtain an annual permit and pay certain fees. The licensees had to be at least 18 years of 
age, provide certain personal data and undergo annual physical exams. Anyone convicted 
of a felony or sex-related offense could not obtain a license. The plaintiffs argued that 
state Statutes preempted the city ordinance. The two state statutes were the Physical 
Therapy Registration Act  (PTRA) and sex offense provisions in the Criminal Code. The 
court found that the Criminal Code did not specifically provide for exclusive exercise of 
State power and so there is no state preemption in this field. As for the PTRA, the court 
found that it does provide for exclusive State exercise of the power to license persons 
who practice physical therapy but since the ordinance excludes such persons, it does not 
intrude on this state power.  
 

Toushin v. City of Chicago 
320 N.E.2d 202 (Ill. App. Ct. 1974) 

In Toushin v. City of Chicago, the plaintiffs-massage parlor owners contended that the 
municipality did not have the express power, to regulate massage parlors, from the State.  
The plaintiffs also contended that the ordinance was vague; it lacked standards and 
guidelines necessary to prevent arbitrary administration; the prohibition on opposite sex 

  
 



massages violated the State Constitution, and; they did not need a license to operate 
under such a void ordinance, but even if the ordinance was valid, it did not apply to their 
business. The Appellate Court of Illinois found that the numerous provisions in the state 
law that gave municipalities certain powers to pass and enforce all necessary police 
ordinances "could be construed to support an implied delegation to the City of powers to 
license and control massage parlors."  The court also found that it was within the trial 
court's discretionary power to uphold this ordinance. The court did not consider the 
constitutional or other issues contended by the plaintiffs, as its role was to review the trial 
court's decision to see if it acted within the bounds of proper discretion. These issues 
were not finally decided by the trial court and so this court did not consider them.  
 

Indiana 
 

Indianapolis v. Wright 
371 N.E.2d 1298 (Ind. 1978) 

In Indianapolis v. Wright, massage parlor owners argued that state law preempted 
local law which prohibited cross-sex massages. The Supreme Court of Indiana disagreed. 
It stated that under the facts of this case this ordinance does not involve the same subject 
matter as the state statutes.  For example, the ordinance provides for a licensing system 
for massage parlors while the cited state statutes do not.  The ordinance also does not 
provide for misdemeanor penalties while the state statute does criminalize certain 
activity.  “The ordinance establishes a licensing plan whereas the statutes establish a 
penal scheme.”  
 

Missouri 
 

Schaeffer v. Kleinknecht 
604 S.W.2d 751 (Mo. Ct. App.  1980) 

In Schaeffer v. Kleinknecht, the plaintiff-massage parlors alleged that a state 
prostitution statute preempted the county’s jurisdiction due to similarities of the conduct 
prescribed. However, the Missouri Court of Appeals rejected this argument by pointing 
out that the ordinance in question “prohibit[ed] conducting massages without a 
permit…[and]…regulate[d] the business of the massages, not the nature of them,” 
whereas the statute “[did] not deal with the business of massages but only with particular 
acts which may or may not occur in a massage parlor and may or may not be part of a 
massage.” Additionally, the state statute regulated conduct “done for the purpose of 
arousing or gratifying sexual desire” while the ordinance regulated conduct for “medical 
or hygienic purpose.” Thus, the court concluded that it was within the power of the 
county to regulate massage parlors, because the statute and the ordinance do not deal with 
the same subject matter.  

 
Utah 

 
Hollingsworth v. City of South Salt Lake 

624 P.2d 1149 (Utah 1981) 

  
 



 Massage parlor operators sued to enjoin the enforcement of a city ordinance that 
made it "unlawful for a masseur to touch or offer to touch or massage the genitalia of 
customers."   The plaintiffs argued that state law addressing prostitution and sex offenses 
preempted this ordinance.  The Supreme Court of Utah rejected this argument citing their 
opinion Salt Lake City v. Allred, 437 P.2d 434 (UT 1968): “no opinion of state law, 
express or implied, forbad cities or other local units of government, pursuant to delegated 
legislative power, from dealing with problems created by sex offenders so long as no 
actual conflict arose between the two provisions.  Such a conflict, moreover, would not 
be found in the simple fact that the city provision sought to outlaw and penalize actions 
on which state laws were silent.  So long as the provisions were conducive to the same 
regulatory end, no conflict would be found.”  

Please Note: This case addresses primarily the same legal issues and legislation 
raised in Redwood Gym v. Salt Lake County Commission, 624 P.2d 1138 (Utah 1981) and 
the court agreed with the Redwood decision. Please see the Redwood Gym brief below. 
 

Redwood Gym v. Salt Lake County Comm’n. 
624 P.2d 1138 (Utah 1981) 

 Massage parlor operators appealed a declaratory judgment of the trial court 
upholding a massage parlor ordinance in Salt Lake County.  The ordinance in question 
prohibited the administration of massage to members of the opposite sex, in an effort to 
curtail the sale of “sexual favors and prostitution in establishments holding themselves 
out to the public as massage parlors.” 

The plaintiffs argued that the ordinance is unnecessary because an “extensive 
body of state law” already prohibits prostitution. The Supreme Court of Utah rejected this 
argument stating that the regulation is not preempted because “local government may 
legislate by ordinance in areas previously dealt with by state legislation, provided the 
ordinance in no way conflicts with existing state law.”  
 The plaintiffs further claimed that by criminalizing the act of passively permitting 
opposite-sex massages, by parlor proprietors, the “ordinance is contrary to the purpose 
and intent of our statute defining criminal conspiracy.” The court rejected that argument 
because the portion of the ordinance in question commences with the phrase “For 
purposes of this part.” The inclusion of this phrase excludes that provision from the Utah 
Criminal Code therefore “prosecutions under the County ordinance are not governed by 
state criminal conspiracy principles.”  
 The plaintiffs also contended that enforcement of this ordinance “would 
necessarily place them at odds with other provisions of state law.”  The plaintiffs raised 
two distinct examples under this theory. First, they contended that this ordinance conflicts 
with the Utah’s Anti-discrimination Act prohibiting employer discrimination.  The court 
dismissed this argument because the plaintiffs could not demonstrate that their parlor 
employed more then 25 personnel and thus they lacked standing to raise the issue. 
Second, they contended that this ordinance conflicts with Utah’s civil rights legislation, 
which says that “[a]ll persons within the jurisdiction of this state are free and equal and 
are entitled to full and equal accommodations, advantages, facilities, privileges, goods 
and services in all business establishments.”  The plaintiffs contended “that application of 
the opposite-sex massage provision, in light of the present makeup of the massage trade 
in Salt Lake County, will constrain massage parlors to turn away male customers, in 

  
 



violation of the foregoing provision.” The court found this assertion to be without merit 
because the ordinance does not require the refusal of services based on gender instead it 
only prohibits massage by a member of the opposite sex. 
 

Virginia 
 

Kisley v. City of Falls Church 
187 S.E.2d 168 (Va. 1972) 

 Massage parlor operators filed a complaint against the city of Falls Church, 
challenging city ordinance No. 512 “which makes it unlawful to operate a massage salon, 
bath parlor, or any similar type business, where the service rendered to a customer is by a 
person of the opposite sex, and that the ordinance be declared void; and further, that the 
city’s ordinance No. 510, regulating the operation of health clubs, massage salons, bath 
parlors and similar establishments, also be invalidated.” 

On appeal the plaintiffs raised three distinct claims challenging the validity of the 
ordinances in question.  They contended that the ordinances are invalid because: (1) “they 
are inconsistent with State statutes” (2) “they deprive them of property rights without due 
process of law and deny them and their employees equal protection of the law” and (3) 
“they are discriminatory in that barber shops are excluded from their operation.” 
 The Supreme Court of Virginia rejected the plaintiffs’ complaint that the 
ordinances are inconsistent with the state statute regulating “Medicine and Other Healing 
Arts” after determining that the statute expresses legislative intent “to free masseurs and 
masseuses from those regulations established in Chapter 12 of the Code. Hence there is 
no state statute regulating the occupation of massagists and the business of ‘health clubs, 
massage salons, bath parlors and similar establishments.’” 
 Furthermore, the court held that a local legislative body, in the exercise of its 
police powers, may forbid the doing of an act where the state is silent on the subject, and 
“there can be no conflict between a statute and an ordinance where there is no statute 
dealing with the same subject matter.” 

In addition, the court stated: “Falls Church is empowered by its charter, §2.03, to 
adopt ordinances to preserve ‘the safety, health, peace, good order, comfort, convenience, 
morals, and welfare of its inhabitants,’ and to prevent ‘lewd and disorderly conduct or 
exhibitions.’ Thus, vested with the authority to act, and not doing so inconsistently with 
state law, the city did not violate Code § 1-13.17 in adopting the ordinances.” 

Please Note: The U.S Supreme Court dismissed this case for want of a substantial 
federal question. 

Please Further Note: See this case brief also under Due Process, Equal Protection 
and Sup. Ct. Dismissals for Want of Substantial Federal Question. 
 

Wisconsin 
 

Madison v. Schultz 
295 N.W.2d 798 (Wis. Ct. App. 1980) 

In Madison v. Schultz, defendant massage parlor operator contended that an 
ordinance regulating massage parlors was an unconstitutional exercise of the city’s police 
power because the regulation of sexual conduct was primarily of statewide concern, the 

  
 



state legislature has preempted the field of regulation of sexual conduct, and the 
ordinance violates the fourth, fifth, and fourteenth amendments of the Constitution. The 
Court of Appeals of Wisconsin found that the “regulation of massage parlors and the 
prohibition of commercial masturbation are primarily or paramountly areas of statewide 
concern.”  The court, however, was able to find another source that gave the city 
legislature the authority to adopt this ordinance.  The court said that the “city may 
regulate in the area of public morals because this lies within the general police powers of 
the state which the legislature could confer upon the city.”  The court also said that the 
“fact that the state has enacted comprehensive legislation governing sexual morality does 
not mean that municipalities cannot adopt ordinances in the same area which go farther in 
prohibition.” The court found that the state law and the local ordinance could coexist.  
There was no express legislative withdrawal of power from the city in this area.  The 
court found the local ordinance to be within the proper exercise of the city’s police 
power. 
 
 

  
 



ZONING 
 

 Most massage parlor cases involving the zoning provisions regulating the location 
of such businesses and their definitions have held in favor of the municipalities. 
 Some massage parlors make First Amendment free speech claims, which were 
widely rejected by the courts, while others challenged the ordinance on vagueness claims, 
which again were mostly rejected by the courts. 

In one such case, the Court of Appeals of Indiana held that the First Amendment 
could not apply to massage parlors as there are no “communicative characteristics of any 
substance” that would make the activities occurring in a massage parlor capable of 
protection by the First Amendment. (Consolidated City of Indianapolis v. Cutshaw, 443 
N.E.2d 853 (Ind. Ct. App. 1982)) 

And the Sixth Circuit in Fyie v. Genter, 725 F.2d 683 (6th Cir. 1983), also 
rejected the argument that a zoning ordinance violated the First Amendment right to free 
speech, stating that no activity the defendants engaged in contained any element of 
expression, and that the zoning ordinance in question was “strikingly similar” to the one 
the Supreme Court upheld in Young v. American Mini Theaters, 427 U.S. 50 (1976), and 
thus “[I]f [the ordinance here] does make a distinction on the basis of content, it use[d] 
that distinction only to determine permissible locations and not to totally prohibit a  
certain content.”  

 
Fifth Circuit 

 
Stansberry v. Holmes 

613 F.2d 1285 (5th Cir. 1980) 
The court upheld regulations that enabled the county to enact zoning ordinances 

that “regulate the location or operation of sexually oriented businesses [in] 
unincorporated territory of the county.” The “sexually oriented commercial enterprise[s]” 
to be regulated by the ordinance were defined as “massage parlors, nude studios, 
modeling studios, love parlors, and other similar commercial enterprises whose major 
business is the offering of a service which is intended to provide sexual gratification to 
the customer.” The enacted regulations “made it unlawful for any person to operate a 
sexually oriented commercial enterprise without a valid permit issued by the sheriff and 
stated that no permit could be issued unless the applicant could show that the enterprise 
was at least 1500 feet from a child care facility, a church or place of worship, a dwelling, 
a public building or public park, school, hospital or a building in which alcohol was 
sold.”  

In their opinion, the Fifth Circuit Court held, “that land use regulations may 
promote ‘values (which) are spiritual as well as physical, aesthetic as well as monetary” 
and the proper level of review is “‘whether the action … is arbitrary and capricious, 
having no substantial relation to the general welfare.” The court held that the regulations 
challenged here “were a rational and understandable effort to deal with a perceived evil 
that affected living conditions in the area.” 

 
Sixth Circuit 

 

  
 



Fyie v. Genter 
725 F.2d 683 (6th Cir. 1983) 

 In Fyie v. Genter, defendants challenged a zoning ordinance that prohibited them 
from operating a massage parlor on the grounds that it violated the First and Fourteenth 
Amendments. The ordinance required “a 500 foot set-off between an adult-oriented 
establishment and areas zoned, inter alia, residential or agricultural. This set-off also 
prohibit[ed] the location of an adult-oriented establishment within 500 feet of a park, 
place of worship, school, day care center, or another adult-oriented establishment.” 

In rejecting the defendants’ argument that the zoning ordinance violated their 
First Amendment rights to free expression, the Sixth Circuit held that no activity the 
defendants engaged in contained any element of expression; and, thus, the First 
Amendment did not apply. Furthermore, the court also rejected the defendants’ claim that 
the ordinance violated the First Amendment rights of others.  

The court concluded that the zoning ordinance was “strikingly similar” to the one 
the Supreme Court upheld in Young v. American Mini Theaters, 427 U.S. 50 (1976), and 
thus used the same logic the Supreme Court used to uphold this ordinance. The court also 
rejected the defendants’ argument concerning the Fourteenth Amendment, noting that an 
ordinance that makes a content-based distinction may violate the equal protection clause 
and that a restriction based on content is valid where it does not prohibit, but merely 
regulates as to location. “[I]f [the ordinance here] does make a distinction on the basis of 
content, it use[d] that distinction only to determine permissible locations and not to 
totally prohibit a certain content.”  
 

California 
 

City of Alameda v. Van Horn 
218 Cal. Rptr. 261 (Cal. Ct. App. 1985) 

City of Alameda amended its municipal code by adding an ordinance regulating 
concentration of businesses engaged in adult entertainment to prevent “secondary 
effects.”  Massage parlor owner maintained that the ordinance was unconstitutional on its 
face and as applied. The appellant raised an issue of triable fact as to whether the city's 
ordinance constituted a total prohibition of massage parlors.   

The court held that the evidence established sufficient facts to present a triable 
issue on the question of total prohibition as appellant was able to show that the city’s 
zoning plan might dictate a complete prohibition of any massage parlors within the city 
borders.   

 
Florida 

 
Tobler v. Beckett 

297 So. 2d 59 (Fla. Dist. Ct. App. 1974) 
In Tobler v. Beckett, massage parlor owner challenged the validity of a zoning 

ordinance that placed deed restrictions on his property for residential use only. The 
plaintiff had had a permit to operate a massage parlor until the city refused to renew his 
permit due to the deed restrictions. That zoning ordinance was repealed and replaced with 
another ordinance containing the same restrictions.  Plaintiff was prosecuted for violating 

  
 



the restrictions on his property. Plaintiff argued that the procedure to repeal the prior 
ordinance was improper, and he also challenged the authority of the municipal court 
judge to proceed with the prosecution.  

The Court of Appeals of Florida upheld the trial court’s decision in favor of 
defendants. The court dismissed plaintiff’s procedural argument on the basis that both 
ordinances contained the same restrictions. The court also held that no remedy was 
available to the plaintiff under law regarding the challenge to the authority of the 
municipal court judge.  

 
Illinois 

 
Wright v. County of Du Page 

736 N.E.2d 650 (Ill. App. Ct. 2000) 
In Wright v. County of Du Page, the plaintiffs were owners of spas that provided 

massages to customers by female employees in various states of undress. The spas 
claimed their businesses were prior nonconforming uses and that they were masseurs and 
as such were allowed to operate in business districts under the Zoning Ordinance, which 
prohibited adult uses in certain industrial zones and not within 500 feet of residential 
districts.  

The Appellate Court of Illinois did not agree with the spas' contentions. Under the 
prior zoning ordinances, in effect at the time that the spas opened, the court found that the 
spas were not permitted uses. In addition, the court also rejected the contention that since 
their employees were masseurs, they were a permitted use, stating that "'massage parlor' 
is not specified as a permitted use in business-zoned districts and because the ordinance 
specifically prohibits any use in a specifically zoned district that is not listed as a 
permitted or conditional use in that district, the Spas' massage parlors do not constitute 
permitted uses."  

The spas also contended that even if the ordinance prohibited them from operating, 
they were still protected by the First Amendment of the U.S. Constitution and the similar 
provision of the Illinois Constitution, which they contended provided that such activities 
were protected expression and that the ordinance was an overly restrictive, prior restraint 
on free speech.  The court found that the activities did not constitute expression protected 
under the first amendment. "There was no intent to convey a particularized message.  
While there existed a 'kernel of expression' in the activity that occurred at the Spas, that 
'kernel' was not sufficient to bring the activity within the protection of the first 
amendment."  With this finding, the court did not consider the claim that the ordinance 
was overly restrictive and a prior restraint.  
 

Indiana 
 

Consolidated City of Indianapolis v. Cutshaw 
443 N.E.2d 853 (Ind. Ct. App. 1982) 

In Consolidated City of Indianapolis v. Cutshaw massage parlor operators 
challenged a zoning ordinance as being an unconstitutional prior restraint on appellees’ 
First Amendment privileges. The zoning ordinance created a 500-foot space between 
specified zoning districts and adult establishments and amusement arcades.  The 

  
 



ordinance also required that certain regulated uses (including massage parlors, adult 
bookstores, adult theaters, and adult amusement, recreation or entertainment facilities) 
apply for and be granted a special exception by the Zoning Board if they wish to operate 
such a business at all. There were certain conditions that had to be met in order for the 
special exception to be granted.  

The Court of Appeals of Indiana held that the First Amendment could not apply to 
massage parlors as there are no “communicative characteristics of any substance” that 
would make the activities occurring in a massage parlor capable of protection by the First 
Amendment.  

 
Wesner v. Metro. Dev. Comm’n of Marion County 

609 N.E.2d 1135 (Ind. Ct. App. 1993) 
In the Wesner case, massage parlors challenged a zoning ordinance that prohibited 

an adult entertainment business from operating within 500 feet of a residential district. 
The massage parlors contended that the Commission is guilty of laches, the ordinance is 
unconstitutionally vague, and that their uses of the premises were lawful pre-existing 
non-conforming uses.  

First, the Court of Appeals of Indiana found that “public policy interests prohibit a 
private party from asserting the doctrine of laches against a municipality seeking to 
enforce its zoning ordinances;” and, therefore, the trial court did not err in failing to make 
a finding on the issue of laches. As to the contention that the operation of the massage 
parlors was a valid, lawful pre-existing and nonconforming use, the court found that 
“[t]he burden of proving the nonconforming use rests upon the party asserting its 
existence.”  

The court did not find the evidence offered by the appellants regarding the use of 
the property when the zoning ordinance was passed to be compelling. The court found 
the trial court had properly found that the appellants failed to meet their burden on this 
issue.  

The court also found that the ordinance was not unconstitutionally vague, as 
contended by the appellant massage parlors. The main issue was with the term “massage 
parlor” and they way this term was interpreted. The court found that all the Commission 
had to do was to “prove that the term ‘massage parlor, service or facility [had] a 
sufficiently precise meaning for a person of average intelligence to reasonably understand 
that his contemplated conduct is governed by the ordinance.” There was sufficient proof 
of this. The court cited several witnesses including police officers and ordinary citizens 
who understood the same meaning of the term massage parlor. The court also cited, as 
proof, the fact that the former owner of the premises had himself applied for an exception 
when the ordinance had first been enacted.  Thus, he had also considered his business to 
fall within the definition of the term.  

 
Missouri 

 
Acton v. Jackson County 

854 S.W.2d 447 (Mo. Ct. App. 1993) 
In Acton v. Jackson County, the county appealed a lower court determination that 

plaintiff massage parlor did not have to comply with the local zoning ordinance because 

  
 



its activity constituted a prior nonconforming use. Prior to this action, another court had 
found evidence that prostitution had been occurring on the premises in question.  

As a result, the Missouri Court of Appeals held that plaintiff was barred from 
asserting the “continuing a lawful nonconforming use” defense because it could have 
been established that the respondent had “knowingly permitted the premises to be used 
for illegal activity.” Specifically, the nonconforming use doctrine, the court stated, is to 
be strictly applied in situations where “permitting a nonconforming use [avoids] the 
injustice of forcing a use to stop immediately when it had been lawful before enactment 
of a zoning provision.” The burden of proof, however, is on the party asserting the right. 
“The expansion of a lawful nonconforming use to include an illegal activity terminates 
the right to continue the nonconforming use.”  

Thus, the court found that the respondent failed to meet his burden of proof 
pursuant to the county’s nonconforming use ordinance because the previous owners 
expanded the property’s use to include the illegal activity of prostitution. Consequently, 
because plaintiff received the property after the implementation of the zoning restriction, 
“his only option was to use the property in conformance with the county’s zoning 
ordinance.”  
 

New York 
 

Wigginess v. Irwin Fruchtman 
482 F. Supp. 681 (S.D.N.Y. 1979) 

Plaintiffs, several “adult physical culture establishments,” sought to block New 
York City from enforcing the city's zoning ordinance regulating such establishments, 
claiming that it violates the U.S. Constitution. The plaintiffs businesses include massage 
parlors and a swingers club.  

In 1978, New York City amended its zoning resolution requiring that all adult 
physical culture establishments within the entire city are to close down in one year from 
the date of the ordinance. An adult physical culture establishment is defined as any 
establishment, club or business which offers or advertises or is equipped or arranged so 
as to provide as part of its services massages, body rubs, alcohol rubs, baths or other 
similar treatment by members of the opposite sex.   

Plaintiffs claimed this definition is vague and overbroad, and violated 
constitutionally protected rights of privacy and association. Also, plaintiffs claimed that 
the ordinance violated the equal protection clause because it stands contrary to federal 
laws prohibiting sex-based employment discrimination. 

Additionally, plaintiffs argued that the one-year amortization period is 
unreasonably short, and as such it constituted the taking of private property without just 
compensation, thus violating the Fifth Amendment.  

The court granted defendants' motion to dismiss with respect to all of plaintiffs' 
claims except the issue involving the one-year amortization before plaintiffs would have 
to close business, which was set for a trial on the issue of a proper period of time. 

The court said: 
 
The Supreme Court has never recognized a right of privacy for activities 
such as those carried on in plaintiffs’ leisure spas, swingers clubs and 

  
 



health clubs. In Paris Adult Theatre I v. Slaton, 413 U.S. 49, 65, 93 S. Ct. 
2628, 37 L. Ed. 2d 446 (1973), the Court expressly refused to extend the 
privacy rights it had recognized in Griswold v. Connecticut, 381 U.S. 479, 
85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965) (marital procreation decisions), 
and Stanley v. Georgia, 394 U.S. 557, 89 S. Ct. 1243, 22 L. Ed. 2d 542 
(1969) (possession of allegedly obscene material in one's own home), to 
commercial enterprises. The Court's reasoning in Paris Adult Theatre I 
applies equally to Wigginess, Spartacus and Sigelow’s leisure spas, to 
Lea's health club and to New Wave's swingers club. The services of each 
of these establishments are open by individual purchase or by membership 
to the general public. 

 
It is also clear that freedom of association does not apply to the activities in 

question here. That constitutional guarantee has been judicially derived by implication 
from the express guarantees of the First Amendment and is therefore limited to activities 
involving speech, press, petition and assembly. See, e.g., Buckley v. Valeo, 424 U.S. 1, 
15, 96 S. Ct. 612, 46 L. Ed. 2d 659 (1976), NAACP v. Alabama ex rel. Patterson, 357 
U.S. 449, 460, 78 S. Ct. 1163, 2 L. Ed. 2d 1488 (1958), and L. Tribe, American 
Constitutional Law S 12–23 (1978). 
 

Ohio 
 

Applegate v. Adams 
No. 82-557, 1984 Ohio App. Lexis 11063 (Ohio Ct. App. 1984) 

In Applegate v. Adams, the Ohio Court of Appeals rejected a constitutional 
challenge to an Ohio zoning law regarding massage parlors. The appellant-massage 
parlor owner claimed that the zoning law was too vague. “The ordinance require[d] a 
conditional use permit, admittedly not procured by appellants, for a ‘personal service 
establishment such as massage parlors.’ Appellants argue[d] that ‘touching’ customers 
for money in the manner in which they perform[ed] those acts [did] not constitute 
massage. They contend[ed] that ‘massage parlor’ and ‘personal service establishment’ [as 
used in the zoning law] [were] too vague to put interested parties on notice that they are 
engaging in that type of business and thus must obtain a conditional use permit.”  

The court held that “[i]f appellants required a refinement of the permitted 
activities, they could have accomplished this by applying for a massage parlor permit in 
which appellants set forth the activities contemplated by them to be performed on the 
premises.” Furthermore, the court noted that the presumption in favor of zoning 
ordinances is strong and that appellants had the burden of proving its unconstitutionality. 
A person of average intelligence would have known what the zoning law meant by 
“massage parlor” and whether he was operating one. Thus, the law was not vague.  

 
 
 
 
 
 

  
 



Pennsylvania 
 

Babin v. Lancaster 
493 A.2d 141 (Pa. Commw. Ct. 1985) 

 Massage parlor owners appeal a lower court decision granting an operating 
injunction after determining appellants violated a special exception to a city zoning 
ordinance by operating a massage parlor.  The special exception was granted with two 
express conditions: “(1) that no massage services shall be provided except as ancillary to 
traditional health club exercise activities; and (2) the facility shall not be promoted or 
advertised for massage services nor be operated as a massage parlor.”  

An investigation conducted by the zoning officer uncovered that the facility was 
“operated primarily as a massage parlor and that few, if any, other health club activities 
were being undertaken.” The findings resulted in an order permanently enjoining 
Appellants from operating “their present business at their present location.”  In response 
to this order Appellants “attack the validity of the special conditions” claiming that they 
“amount to a taking of their property without due process or just compensation.”  

The Commonwealth Court of Pennsylvania rejected this argument concluding that 
the “[a]ppellants were precluded from challenging the validity of the conditions attached 
to their special exception by virtue of their failure to appeal the Board’s imposition of 
those conditions.” 

 
Berger v. Bethel Park 

321 A.2d 389 (Pa. Commw. Ct. 1974) 
 The plaintiff acquired property that had been granted a certificate of occupancy 
for operation as a salon.  The plaintiff began using the premises as a “health club” where 
men could receive massages from topless masseuses.  A building inspector had found that 
the plaintiff’s installation of two showers and an automatic washer-dryer violated the 
Borough’s electrical code. The plaintiff also “failed to comply with Section 61-52(E) of 
the zoning code which requires an application for a certificate of occupancy before the 
issuance of a building permit for the alteration of a building.”   

The trial court issued an injunction finding that the plaintiff would have to apply 
for new building and occupancy permits, and that the plaintiff’s intended use of the space 
was not a permitted use. The plaintiff appealed and the Commonwealth Court of 
Pennsylvania ruled that the trial court had not abused their discretion in ruling against the 
plaintiff and affirmed the injunction.  

 
Hawkins v. Zoning Hearing Board of the Township of Bristol 

463 A.2d 1291 (Pa. Commw. Ct. 1983) 
 Bristol Township appeals a lower court order that reverses a zoning board 
decision, which revoked a massage parlor’s use and occupancy permit.  The zoning board 
revoked the permit after determining that the facility was not used as an “Adult Massage 
Center” and not a  “Heath Center/Physical Therapy” facility.  On appeal the decision of 
the zoning board was reversed and the zoning board was directed to reinstate or issue an 
occupancy permit.  This case stems from the appeal of that decision. 
 The Pennsylvania Commonwealth Court determined that the lower court 
misinterpreted the zoning ordinance: “The specific uses permitted in the District shall 

  
 



be… (b) Commercial recreational, amusement or athletic facilities.” In their opinion the 
lower court distinguished “commercial” and “recreational” activities while in actuality 
the absence of the comma “renders the word ‘commercial’ an adverb modifying the word 
‘recreational’ -- with the result that the use of the facilities allowed are commercial 
recreational.” The court also determined that even if the lower court had not misread the 
ordinance they would still reverse the decision because “we do not believe that the place 
where a massage is administered for a price is a ‘commercial recreational, amusement or 
athletic facility.’” 

 
Salvati v. Dale 

364 F. Supp. 691 (W.D. Penn. 1973) 
 A massage parlor owner sought to set aside an ordinance that allowed the police 
to padlock disorderly houses in the borough of Monroeville including establishments that 
commercialize erotic massage.  The plaintiff sought to remove the injunction set against 
her parlor and recover damages for profits lost while her store was closed.  The plaintiff 
commenced causes of action against: (1) the judge who had issued the injunction 
prohibiting the operation of the massage parlors (2) the sheriff who enforced the 
injunction, (3) the chief and sergeant of police and (4) the zoning officer, mayor, and 
councilmen of the borough.  (Please note: causes of action numbers (1) through (3) came 
exclusively under the Civil Rights Act of 1964 and are discussed in that section.) 
 The plaintiff claimed that zoning officer gave some kind of assurance that 
plaintiff would receive an occupancy permit in the near future.  Relying upon this 
assurance, the plaintiff advertised the opening of her store in the newspaper.  After the 
plaintiff’s application for an occupancy permit was denied, the plaintiff opened her store 
nevertheless.  The borough council amended an ordinance to include the plaintiff’s 
establishment within the definition of a “disorderly house,” which allowed the police to 
shut them down.  Plaintiff claimed that she was entitled to receive the occupancy permit 
that she believed was promised to her and damages. 
 The U.S. District Court for the Western District of Pennsylvania decided not to 
rule on this claim because the plaintiff still had means of redress available through the 
state administrative procedures.   

(Please note: For further reasoning behind the court’s issuance of this injunction 
see the case brief under the subtitle Revocation of Licenses/Permits.) 
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MORNING SESSION 
 
THE COURT: Gentlemen, I have again reviewed the entire file, including the 

stipulation of facts to which there is attached copies of reports prepared by various police 
officers attached to the Cherry Hill Police Department and of course I’ve given 
consideration to the extensive oral argument which was presented to the Court when this 
matter last appeared on the Court’s motion list. By this action, in lieu of a prerogative 
writ, the Plaintiffs seek an order enjoining the Defendant from enforcing the provisions of 
a certain ordinance; more specifically, Ordinance 71-51, on the general premise that it 

  
 



constitutes an invalid exercise of the police power vented in the municipality by an 
enabling statute. As noted, the matter has been submitted to the Court on an agreed 
stipulation of facts and oral argument. The ordinance in question was adopted by the 
Township of Cherry Hill on December 27, 1971. It concerns itself with the licensing of 
massage parlors, masseurs and masseuses operating within the Township. In main, it 
defines the necessary qualifications, makes provision for applications for licensing, 
approval of the application by the Township Committee, and the issuance of annual 
licenses for a stated fee. The main thrust of the Plaintiffs’ case is directed against 
Sections 6 and 7 which provide, and I quote Section 6” “No person engaged or employed 
in the business of a masseur or masseuse shall treat a person of the opposite sex.” Section 
7: “The provisions of this ordinance shall not apply to massage or physical therapy 
treatments given.” Paragraph A: “…in the office of a licensed physician, osteopath, 
chiropractor, or physical therapist.” Paragraph B: “…in a regularly established medical 
center, hospital or sanitarium having a stall which includes licensed physicians, 
osteopaths, chiropractors, and/or physical therapists.” Paragraph C: “…by any licensed 
physician, osteopath, chiropractor, or physical therapist in the residence of his patient.” 
 Now, the Plaintiffs in this case advance three principal grounds. One, that the 
ordinance constitutes an invalid exercise of police power and is in violation of due 
process and the equal protection clause of the Fourteenth Amendment. Two, that it 
violates the Federal Civil Service Rights Act of 1964; and three, that it violates the Civil 
Rights Act of the State of New Jersey. By way of supplement, the Plaintiffs urge that the 
beneficial effect sought by the Township can be achieved by less drastic means namely, a 
clear delineation of standards and the enforcement thereof; and further, that the 
elimination of various types of medical practitioners from the interdict of the ordinance 
constitutes an unreasonable and arbitrary discrimination. 
 Now, at the time of oral argument, counsel for the Plaintiffs agreed that ground 
number two, referable to the Federal Civil Service Rights Act does not apply directly 
since the requisite conditions set forth by that Act are not here present. 
 With respect to ground number three, that it violates the Civil Rights Act of the 
State, of New Jersey, there is agreement that language found in the Supreme Court 
opinion in the case of Patterson Tavern and Grill Owners -vs- Borough of Hawthorne, 57 
N.J. 180 is applicable and that reads: “If that ordinance --“ and of course in this particular 
instance, the word “ordinance” would be referable to the ordinance under consideration, 
“were deemed concurrently to represent a reasonable exercise of the police power 
without infringement on any constitutional principle, the N.J.S.A. 10:1-1, which is the 
state Civil Rights Act, would present no obstacle for that particular statutory enactment. 
It was never intended to bar reasonable police power, discrimination.” Consequently, it 
would appear for present purposes, the Court is called upon to decide whether or not the 
ordinance constitutes a reasonable exercise of the police power vested in the Township 
by enabling legislation. It has been said in numerous decisions that an ordinance must be 
reasonable and not go beyond the public need. Other cases have held that the terminology 
“public need” encompasses the preservation of decency and morality within the 
community. The Plaintiffs, in support of their attack on the ordinance rely heavily on the 
case of J.S.K. Enterprises -vs- City of Lacy. An opinion rendered by the state of 
Washington, Court of Appeals in 1971 and reported at 492 Pacific 2nd, 600. Plaintiffs also 
rely on the language found and the philosophies expressed in the New Jersey cases, 111 

  
 



Wines and Liquors -vs- Division of Alcoholic Beverage Control which is reported at 50 
N.J. 329; and Patterson -vs- Burough of Hawthorne mentioned above.   
 The J.S.K. case decided in Washington had before it an ordinance substantially 
the same as that presently being considered and the Court struck down the ordinance as 
being an unreasonable exercise of the police power vested in the municipality. In doing 
so, it chose to classify the ordinance as an extreme example of female stereotyping. In 
that case, the proponents of the ordinance pointed out that the ordinance in practical 
effect did not discriminate since it permitted women to massage women and men to 
massage men and that therefore the sexes were being treated separately but equally. In 
rejecting that argument, the Washington Court referred to the Brown -vs- Board of 
Education decision by the United States Supreme Court in 1954 reported at 347 U.S. 483 
and noted that in that instance the Supreme Court had rejected the separate and equal 
doctrine as it referred to education of whites and Negroes in Southern states. And 111 
Wines and Liquors case decided by the New Jersey Supreme Court struck down a 
regulation of the Alcoholic Beverage which has been used by the Division in punishing a 
tavern owner because he permitted homosexuals to congregate on his premises. And in 
the Patterson Tavern case it declared as an improper exercise of police power an 
ordinance by the Burough of Hawthrone prohibiting use of female bartenders. 
Parenthetically, the Patterson case is referred to by the Washington Court in the J.S.K. 
opinion. The Supreme Couty in both of the cited cases discussed the recent changes with 
respect to women and also made mention of the necessity of observing the modern 
morays which are radically different than those which were present when earlier cases 
were decided. 
 Now, on the other side of the coin, the Township places reliance on the case of ex 
parte Maki, a case decided by the California District Court of Appeals in 1943 and 
reported in 133 Pacific 2nd at page 64. Again, the Court had before it an ordinance 
strikingly similar to that under consideration. In the instance, the California Court was of 
the opinion that the ordinance did not constitute an unreasonable exercise of police 
power, that there was exhibited a public need in the form of a preservation of decency 
and morality and that the ordinance reasonably met that need and that it was not 
discriminatory. Incidentally, the Maki case has been cited with approval and followed by 
at least four other cases in other jurisdictions such as Texas and North Carolina. 
 In the early part of 1971 the Plaintiff Max Rubenstein opened a massage parlor on 
the second floor of a building just off Route 70 and opposite the Garden State Race 
Track. From the reports received from the Cherry Hill Police Department, the 
establishment consisted of a waiting room, an office, and some curtained cubicles which 
were set up for the purpose of massage. Shortly after the establishment opened, the 
Cherry Hill Police Department received telephoned complaints to the effect that lewd and  
immoral acts were being performed at the establishment. In response to the complaints, 
the Cherry Hill Police Department caused three separate undercover investigations to be 
made between March 1971 and November 1971. members of the Police Department took 
assumed names and called at the establishment and requested that they be provided with 
the services of the establishment. During the course of the first investigation, the 
particular police officer assigned was solicited by one of the female masseuses and when 
he registered his consent, the female operator masturbated him to a point of climax. 
Immediately thereafter the particular operator was charged with violation of 2A:170-5 

  
 



which is generally known as soliciting unlawful sexual or indecent acts and the Plaintiff 
Rubenstein was charged with the maintenance of disorderly house. Both actions came to 
trial before the municipal judge of Cherry Hill. The operator was found guilty and fined; 
that is, the female operator who had performed the indecent act on the undercover 
patrolman was fined. A verdict of not guilty was returned against Max Rubenstein, the 
owner and operator of the premises. In the two undercover investigations which followed, 
there was no direct solicitation and there was no similar acts performed on the men 
assigned. However, in reading their reports, it becomes apparent that in the normal course 
of operation the massage was conducted in such a fashion that it did arouse them 
sexually. One also gets the impression from reading the reports that by reason of the first 
prosecution, the operator and the masseuses were very much aware of the possibility of 
an undercover investigation and were extremely chary in their approach to the undercover 
officers. In one particular instance the officer was asked if he would like to have special 
attention and when he replied in the affirmative, he was informed to ask for a certain 
operator on the occasion of his next visit. When he preceded his next visit by a telephone 
call, the person on the other end of the phone called him Detective and then followed 
with the name that he assumed so it became very apparent to him that his cover was no 
longer effective.  
 Applying the various legal principles recited above the facts represented to the 
Court by way of stipulation, it is the feeling of this Court that the ordinance in question, 
particularly Sections 6 and 7 do not constitute an unreasonable exercise of police power 
vested in the Township. The Court is not impressed by the Lacy opinion. This Court does 
not feel that the ordinance constitutes a stereotyping of women. Nor does it – strike that. 
Nor can it be equated with the separate but equal standard rejected by the United States 
Supreme Court in deciding the racial discrimination cases emminating from southern 
educational climes.  
 This Court is of the opinion that there is a vast difference between racial 
discrimination as it applies to education which by its very pronouncement is wrong and 
the discrimination of the sexes with respect to an operation such as massage. 
 Now, the Supreme Court saw fit to reverse the appellate decision in the Patterson 
Grill and Association case, but it did not reject all of the language used through Judge 
Kilkenny. In his opinion, which is reported at 108 N.J. Super, 433 at page 441 he quotes: 
“There may be a legitimate discrimination in the employment field where there is a 
reasonable and rational basis for the discrimination. Thus, the refusal to employ women 
in an all-male Turkish bath establishment is justifiable because of the overriding public 
policy of safeguarding decency and morality. Individual rights must yield to the police 
power properly exercised in the interest of the public health, morals, safety, and general 
welfare. Equal protection of the law does not foreclose classification as long as there is a 
reasonable basis in relation to the specific objective of the legislature; nor is it enough to 
demonstrate in the legislative object must have been fully achieved by another more 
expansive classification as, for example, in the instance case not making exception where 
one female owner or wife of the individual owner. Unfortunately, massage parlors, not 
only legally but historically, have brought about some unfortunate repercussions. 
Historical reference is made in ex parte Maki referred to above. At one part the Court is 
that case state and I quote: 

  
 



  
 

“The likelihood that licentiousness might result from the intimate contact 
of the members of the opposite sex in the secrecy of the treatment 
chamber is a necessary factor in considering whether the ordinance is an 
intelligent and serious effort to regulate the occupation of maintaining a 
massage parlor.” 

 
 We are not dealing here with a mere possibility or even a probability of improper 
sexual acts. The investigation conducted by the Cherry Hill Police Department gives 
substance in the assertion that not only are such acts possible or probable, but actually did 
take place. We cannot overlook the fact that even in the routine massage, contact with the 
genital area was such as to sexually arouse the police officers who were taking advantage 
of the massage services.  
 The Plaintiffs, as noted, urge that the same beneficial effect could be achieved by 
a clear delineation standard and an enforcement. This Court finds it difficult to perceive 
how the enforcement of even more rigid and more delineated standards could be brought 
about with any degree of success because of the nature of the enterprise which is 
conducted in secrecy- or in privacy and within the premises and within curtained 
cubicles. Short of a continuing undercover investigation similar to those already 
performed, it is the opinion of the Court that the enforcement of even drastic standards 
would be impossible to achieve. 
 Now, the further assertion of the Plaintiffs is that by permitting medical 
practitioners to conduct massage, the ordinance improperly discriminates. That same 
argument was advanced in the Maki case and in response, that Court, after discussing the 
distinction between a lay masseur or masseuse and a doctor said: “There is therefore, a 
distinction in the moral trustworthiness of the licensed physician as a class and the 
masseurs.” The latter has no professional standard to uphold. His endeavors are activated 
by only a personal zeal to promote his own prosperity. I think that distinction is valid 
here. Certainly one would not assert that all doctors are like Caesar’s wife, beyond 
reproach, but within a historical approach, doctors are guided by a rigid course of ethics 
that stood the tide of times. 
 Parenthetically, there is no provision by the state referable to the licensing of 
massage parlors, masseurs, or masseuses. Gentlemen, for the reasons expressed, this 
Court will enter a judgment in favor of the Defendant Township of Cherry ill and against 
the Plaintiffs. 
 Counsel may submit an order. 
 
       MR. KATZ:    Thank you. 
  
       MR. KMIEC:    Thank you. 
 
       (Court adjourned at 9:50 a.m.)   
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